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WITH THE DRIFT OF BUSINESS EVENTS 


Undoubtedly the greatest business concern in the world just now 
is the Government of the United States. It is not only engaged in 
arming and equipping an army of 3,000,000 men, but it is financing 
several of the largest countries of the world in the greatest war in 
history. Congressional estimates for the year beginning with July 
place the amount of money necessary for the United States to raise 
for the year at $24,000,000,000, a sum that would have been almost in- 
comprehensible twenty-five years ago. 


* * * 


In the Trade Acceptance Journal for June there is a comprehensive 
article on the value of the banker’s acceptance by F. Albert Goodhue, 
vice-president of the First National Bank of Boston. Among other 
good things said by Mr. Goodhue is the following on the open dis- 
count market: 


“Among several prerequisites to the success and permanency of the 
dollar acceptance, probably the most important is an open discount 
market. In order to compete with the foreign acceptances the dollar 
acceptance must be always readily discountable at the very lowest 
rates. When the Federal Reserve Act was first passed in order to 
induce the United States banker and merchant to use the dollar credit 
and acceptance, the Federal Reserve banks made a market for these 
acceptances and always were in the market to buy these bills at a very 
low rate, 2 per cent. Gradually this rate has been raised till today 
it stands at 44% per cent and 4% per cent. At first almost all the ac- 
ceptances found their way into the Federal Reserve banks at these 
very low rates and as a result there was no other market for them. 
Now the reserve rate is slightly above the rate at which the prime 
bankers’ acceptances are traded in in the outside market.” 


*x* * * 


In a statement on the need of business thrift and the purchase of 
securities, President Wilson says: 
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“The great results which we seek can be obtained only by the 
participation of every member of the nation, young and old, in a na- 
tional concerted thrift movement. I therefore urge that our people 
everywhere pledge themselves, as suggested by the Secretary of the 
Treasury, to the practice of thrift; to serve the Government to their 
utmost in increasing production in all fields necessary to the winning 
of the war; to conserve food and fuel and useful materials of every 
kind; to devote their labor only to the most necessary tasks, and to 
buy only those things which are essential to individual health and 
efficiency ; and that the people, as evidence of their loyalty, invest all 
that they can save in Liberty bonds and war-savings stamps. The 
securities issued by the Treasury Department are so many of them 
within the reach of everyone that the door of opportunity in this 
matter is wide open to all of us. To practice thrift in peace times is a 
virtue and brings great benefit to the individual at all times; with the 
desperate need of the civilized world today for materials and labor 
with which to end the war, the practice of individual thrift is a patri- 
otic duty and a necessity.” 

* * * 


The prospect of having coal enough for the coming winter is much 
better than it was early in the past spring, although not as good as 
many people wish it to be. The Fuel Administration reports that 
there will be enough coal to prevent suffering and to provide the 
manufacturing and transportation interests with enough to keep them 
in operation on a reasonable basis, but the Fuel Administration gives 
out this statement with the cautious qualifications that many con- 
cerns will undoubtedly want and even require more than they can 
secure. Under the circumstances, it looks as though the only thing 
we can do now is to order coal early and hope and pray the best con- 
dition to come in the future. 


* * * 


The good that the war is accomplishing and will accomplish are 
things that are being seriously considered by the American people. 
The solidifying effect that it is having upon the American people is 
something that cannot pass by unnoticed, and the good that will 
eventually come of such a condition can easily be foreseen. The letter 
of the Mechanics and Metals National Bank of New York, under date 
of June 10, treats this question so fully and so comprehensively that 
we herewith commend to our readers a careful reading of the follow- 
ing: 

“The longer the war lasts the more the masses of the nation are 
coming to realize the fact that they—the skilled and unskilled work- 
men, the farmers, the clerks, the salaried employees, etc.—have a very 
important part to play in the task of directing the nation’s course to- 
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ward victory. Only a little while ago the greater part of the country’s 
stay-at-home population felt that its duty had been accomplished when 
it cheered the soldiers on their way to the battlefront and observed 
meatless days and wheatless days. Now, however, the people are 
aware that the war is more serious than something to be measured 
by simple emotions and occasional sacrifices, and momentous as the 
events in the war area lately have been, and sobering, a fine inspira- 
tion is to be gained from contemplating the manner in which the 
American people as a whole have reacted to the realization, as it has 
come upon them, of what is expected of them in the war. 

“So quietly has this realization come, that few of us have taken 
account of the completeness of the change in the psychology of the 
nation. The events of a year have immeasurably strengthened the in- 
ternal power of America, more so than decades of peace could have 
done. A year ago at this time we were earnestly warned that we, a 
people drawn from every corner of the earth, were facing an acid test. 
Our entry into the war had come at a time of unparalleled prosperity, 
and as yet we had not begun to feel the ordeal which the war would 
necessarily entail. The test was ahead; our part in the greatest and 
most terrible epic of all history was yet to come. 

“Well, the test is now upon us. Our part in the war stands starkly 
revealed. American troops are engaged with the enemy; chivalrous 
young fellows numbering hundreds of thousands are at the battle- 
front in France, holding vital positions. Regiments after regiments 
are being hurried from home shores to take their place in the field. 
As President Wilson lately said, ‘We are not only in the midst of 
the war, we are at the very peak and crisis of it.. American homes 
each day are being darkened by casualty lists. Our sacrifices are 
becoming more and more real; our money expenditures are greater 
than were ever contemplated. 

“Instead of ominous consequences, the net result is bein shown 
in a new psychology of the nation. America’s morale has risen su- 
perior to the ordeal. The service flags flying from two million homes 
in forty-eight States of the Union attest to the spirit of the republic, 
and where a year ago a ‘reasonable’ peace would have been counte- 
nanced by large numbers of our citizens, today he is a rare individual 
who listens to any suggestion but that we shall go on to decisive 
victory and a righteous and lasting peace.” 


* * * 


General conditions in the United States are treated as follows in 
the New England letter of the First National Bank of Boston, under 
date of June 15: 


Business is steadily accommodating itself to a war basis, and un- 
necessary production is being sharply curtailed. It is stated that in 
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the iron and steel industry, one of the most important in the country, 

the productive capacity is no greater than the demand for war mate- 
rials, and almost the entire capacity of the steel mills of the country 
now is engaged upon war work. Production is being pushed as far 
as the shortage of labor will permit. The railroad congestion has been 
relieved to a considerable degree, and there has been greater freedom 
of movement of domestic and export freight. Active preparations are 
under way to increase the rolling stock of the railroads so that the 
increase in production can be made available here and abroad. The 
ship-building program is being rushed, with the result that already 
there has been a substantial addition to the tonnage. The output in 
May amounted to 260,000 tons, making 118 steel ships, aggregating 
805,000 deadweight tons during the first five months of 1918. It is 
expected that within a short time our construction of vessels will 
attain proportions more than sufficient to offset the destruction by the 
submarines; when it will be possible to send troops and supplies 
abroad in much greater volume. 

While it is too early to form any definite judgment regarding the 
crops for 1918, the conditions have been very favorable and the out- 
look now is for a large crop of wheat, with an increased acreage of 
corn and other grains. The corn crop, the largest in volume of all 
our grain crops, will not be assured for a long time to come. The 
acreage of wheat is estimated at fully 20 per cent. in excess of the 
acreage a year ago, while the average condition is far higher than 
then. Present indications are for a wheat crop that will compare 
favorably with the yield in 1915, which was 1,025,801,000 bushels, 
the largest ever harvested. The Department of Agriculture is hoping 
for a wheat crop of a billion bushels, although this figure may not be 
fully attained. This, of course, is of immense importance in our prose- 
cution of the war and victualling of our Allies. 

The Government has been taking over more and more of the activi- 
ties of the country and it is probable that it will go still farther in 
this direction. This policy has been necessary in order to bring the 
industries of the country under such control as to render them most 
efficient in the prosecution of the war. Naturally, there have been 
differences of opinion regarding the practical operation of the policy, 
although there has been scarcely any regaining the principal itself. 
It is an interesting fact that, in its management of the corporations, 
the Government has done many things which it prohibited when the 
corporations were controlled privately. 


*x* * * 
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AMERICAN BANKING IN WAR TIME, 


Elsewhere in this issue will be found an announcement of the pub- 
lication of the Banking Law Journal’s thirteenth Year Book, under 
the title of “American Banking in War Time.” The book is being 
written and compiled with unusual care, and it will be printed in the 
best style of the printing art, a character that has made distinctive all 
previous Year Books issued by the Banking Law Journal. The book 
will be a permanent record of the part taken by American banks and 
bankers in the great war. Its collection of matter will cover every 
field of banking activity, and it will use this collection of facts to 
back up the statement that the United States Government could not 
have provided for the successful prosecution of the war without the 
assistance of that huge machine known as the banking interests of 
the country. 

Another important feature of the book will be the fac simile repro- 
ductions of letters from prominent bankers in answer to the question, 
“What will be the business outcome?” The question does not imply 
anything like guesswork, but means that the answers to it shall state 
briefly yet pointedly the best plan to pursue in the work of rebuilding 
after the war is over. In other words, what is best for us to do to 
make the best of a bad mix-up. These letters are coming from lead- 
ing bankers of the nation, and every one of them contains tentative 
plans and thoughtful suggestions of great value. 


SE 


HOW CORPORATION CHECKS SHOULD BE SIGNED. 


Banks generally have a certain routine which they follow in the 
manner of opening and handling the checking accounts of corpora- 
tions. When a corporation applies to a bank for checking facilities 
the bank will ordinarily ask for a copy of the by-laws of the corpora- 
tion and will request the corporation to pass a resolution indicating 
the officers of the corporation who are authorized to sign checks in 
its behalf and the form in which the signature is to be made. For 
this purpose most banks carry a supply of blank forms for the cor- 
poration to use in adopting the required resolution. 

There is no established rule as to the manner in which checks drawn 
by corporations should be signed. This is a matter which is deter- 
mined by the by-laws of the corporation and agreement between the 
corporation and the bank. Once the bank has entered into a definite 
arrangement with the corporation as to the form in which its checks 
should be signed the bank is protected in paying a check signed in the 
prescribed form, at least so far as the form of signature is concerned. 


It is well for its own protection for a bank to take precautions 
. 
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of this character. But the bank must remember that both parties are 
bound by the agreement between itself and the corporation. The 
obligation of the bank to observe the terms of the agreement is just 
as binding as the obligation of the corporation to see that its checks 
are properly drawn. The bank has no more right to ignore the ar- 
rangement than the corporation has to insist upon the payment of a 
check improperly signed. If the by-laws and resolution prescribe that 
checks shall be signed by the president and treasurer, then the bank 
which pays a check signed in any other manner does so at its own risk. 

The risk assumed by a bank in this regard is brought out in a de- 
cision by the New York Supreme Court, Cutler v. Colonial Bank, pub- 
lished among the legal decisions in this issue. It appeared that a 
corporation, at the time of opening an account in the defendant bank, 
delivered to the defendant a copy of certain sections of its by-laws 
providing that all checks should be signed by the treasurer and coun- 
tersigned by the president. At the same time the bank delivered to 
the corporation the usual form of resolution with the request that it 
be executed and returned to the bank. The resolution adopted was 
in the following words: Resolved, That Isaac Rosenhaus, president, 
and Louis Hoffman, treasurer, of this company be * * * author- 
ized to make * * * in the name of this company, all checks,” 
etc. Subsequently a check for $275, signed by the president but not 
bearing the treasurer’s signature, was paid by the bank and charged 
to the corporation’s account. This action to recover the amount of 
the check was later brought by the corporation’s assignee. It was 
held that, on the facts stated, the bank was liable and a judgment in 
favor of the defendant was reversed and a new trial ordered. 


SESEEESEES 


CREDITING TO ONE DEPOSITOR CHECK DRAWN BY 
ANOTHER DEPOSITOR. 


When a bank receives from one of its depositors a check drawn on 
itself by another depositor the bank should make sure that the check 
is not an overdraft before crediting the amount of the check to the 
depositing customer. 

This precaution is required in view of the fact that the authorities 
hold that where the deposit is made in good faith, and credit is duly 
given, the bank cannot afterwards revoke the credit, upon discovering 
the check to be an overdraft. These decisions take the view that there 
is no difference, in such a case, between requesting payment of the 
check in money and requesting payment by a transfer to the credit of 
the holder. In either event the bank has the option to receive or re- 
ject the check upon presentment, or to receive it upon such conditions 
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as may be agreed upon. If it pays the check in cash to a bona fide 
holder, the transaction is closed so far as the holder is concerned; the 
bank cannot recover the money back from him. And the same is true 
if it credits his account with the amount of the check; there is a final 
payment which cannot be revoked. 

Ordinarily a bank receiving a check on deposit is entitled to charge 
it back to the depositor’s account in the event that it is not paid upon 
presentment to the drawee bank, but the rule above recited indicates 
that the situation is different where the check is drawn on the bank in 
which it is deposited. 

Among the legal decisions published in this issue is Snyder v. Ham- 
ilton National Bank, recently decided by the Supreme Court of Colo- 
rado in which the rule referred to was not applied. The court de- 
cided that the rule had no application in this case because of a sort 
of implied understanding between the bank and the depositor, that 
the credit given should depend upon the sufficiency of the deposit of 
the drawer of the check. 

In the statement of facts it appears that one Dunham gave to one 
Ross a check for $4,000, in connection with a real estate transaction, 
and that Ross deposited this check in the defendant bank. At the 
time of this deposit Ross had but a very small amount standing to 
his credit in the defendant bank. The plaintiff, who like Ross was 
a depositor in a defendant bank, acted as broker in the transaction 
and as.such was entitled to a commission. He received his com- 
mission in the form of two checks, one for $1,000, and one for $1,500, 
drawn by Ross against his account with the defendant, which checks 
the plaintiff promptly deposited in the defendant bank. At this time 
the plaintiff had standing to his credit in the defendant bank the 
sum of 70 cents. The transactions above referred to all occurred on 
the same day, so that the plaintiff’s deposit was made before the bank 
had an opportunity to collect the check deposited by Ross. On the 
same day the plaintiff drew a check against his account for the sum 
of $800, which the defendant bank paid to the payee upon presentment. 

On the following day Dunham notified the defendant bank that 
he had stopped payment on the check which he had given to Ross. 
The bank thereupon charged back against the plaintiff’s account 
$2,500, the amount of the two checks which he had deposited and the 
plaintiff gave the bank a note to cover his $800 overdraft. 

This action was afterward commenced by the plaintiff to recover 
the amount which he claimed to be due from the bank to him by 
reason of his $2,500 deposit. There was a dispute between the wit- 
nesses as to the circumstances surrounding the $800 note which the 
plaintiff gave the defendant bank to cover his overdraft. It was held 
by the court there could be no recovery for the reason that the $2,500 
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credit given by the bank to the plaintiff was given on the assumption 
that the check by Ross would be paid and it was decided that, when 
this assumption proved erroneous, the bank was entitled to charge 
back against the plaintiff the amount of his two checks. 


PEPE Py 


LIABILITY OF PARTNER FOR OVERDRAFT. 


As a general rule all of the members of a partnership are liable for 
the obligations of the firm incurred in the ordinary course of business. 
A partner may, however, give notice to a third person dealing with 
the firm that he will not be bound by the acts of his co-partner of a 
certain character. For instance, one of the members of a firm may 
notify the bank in which the firm’s account is kept that he will not 
be responsible for any overdrafts made by his co-partner. If the 
bank subsequently permits the other partner to overdraw the firm’s 
account, it will not be permitted to collect such overdraft from the 
partner giving notice. 

This situation arose in the case of Bank of Bellbuckle v. Mason, de- 
cided by the Supreme Court of Tennessee and published among the 
legal decisions in this issue. It appeared that the defendant Mason 
was the partner of one Hoover and that the two transacted a mer- 
cantile business under the firm name of J. M. Mason & Co. Mason 
managed the business and Hoover was the moneyed man of the firm. 
The latter did not spend any time in the store or give any attention 
to the business. The conduct of the affairs of the firm was commit- 
ted entirely to Mason, in whom Hoover had the greatest confidence. 
Along in 1912 the firm became indebted to the plaintiff bank by 
reason of an overdraft in the sum of $3,000. When this was brought 
to Hoover’s attention he agreed to pay it off, but told the cashier of 
the bank that nothing of the sort must occur again. He insructed 
the cashier that Mason’s checks should not be paid unless there was 
money in the bank to the credit of the’firm to meet them. The bank, 
however, subsequently permitted Mason to overdraw the account to 
the extent of $5,500 without Hoover’s knowledge. It appeared that one 
of the checks making up the overdraft was for the sum of $500 and 
was paid to Hoover, representing Hoover’s supposed profits in the 
business up to that time. Another check for the sum of $1,400 was 
paid to Hoover for the purpose of reimbursing him for an equal sum 
of money which he had loaned to the firm. These two checks con- 
stituted a part of the overdraft, but Hoover was not aware at the time 
he received the checks that the account of the firm had been over- 
drawn. 

It was held that the bank, having been notified by Hoover not to 
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pay any overdraft checks drawn by his partner, could not fasten any 
liability upon him for the overdraft, except for the amount of the 
two checks, to-wit : $1,900, which were actually paid to him and which 
constituted a part of the overdraft. 


PEPE EEE EEE 
PENNSYLVANIA ESCHEAT LAW. 


There was enacted in Pennsylvania June 7, 1915, a statute (P. L. 
878) known as the Escheat Law, which provides for the filing of re- 
ports by banks, and other corporations and persons, having money 
on deposit or property in their possession for a long period of time, 
belonging to other persons. The statute also prescribes the circum- 
stances under which such money or property shall escheat to and 
become the property of the commonwealth. 

When called upon to file reports in compliance with this statutory 
enactment, three banking institutions, to-wit: the Germantown Trust 
Company, The Columbia National Bank and the Union Trust Com- 
pany of Pittsburgh, filed bills in equity for an injunction against A. W. 
Powell, Auditor-General of the Commonwealth of Pennsylvania. The 
injunctions were asked for on the ground that the statute in question 
was unconstitutional. The lower court dismissed the bills and re- 
fused to pass upon the question, saying that the issues of constitu- 
tionality were premature, that they might “be raised when the com- 
monwealth in any particular case attempts to exercise its power to 
escheat,” but not sooner, and that the court would not “enjoin pre- 
liminary steps taken for the purpose of discovering the whereabouts 
of property so circumstanced as reasonably to raise the presumption 
that it is liable to escheat,” thus, in effect, ruling that complainants 
were obliged to render reports to the auditor general under and by 
virtue of the act of 1915, even though the legislation in controversy 
subsequently might be declared invalid. 

On appeal the lower court was reversed by the supreme court. In 
the course of its opinion the appellate court made the following ob- 
servations with reference to state and federal statutes calling upon 
banks and other corporations for reports. “In recent years the con- 
stant furnishing of detailed reports to the federal and several state 
governments has become a very considerable financial and clerical 
burden to corporations, and this consideration alone is sufficient to 
give these concerns and others so affected the right to question at 
once the validity of all acts of assembly placing such obligations upon 
them. Of course, in the exercise of its right of visitation, for purposes 
of taxation and regulation, or to facilitate the accomplishment of 
any other proper end, the state has power to compel corporations to 
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render it reports; but it cannot do this for the avowed purpose of 
enabling one of its officials to do something which the Constitution 
forbids, or even to accomplish a proper end, in a manner prohibited 
by the organic law.” 

The appellate court did not pass upon the constitutionality of the 
statutes involved in this litigation. All it decided was that the banks, 
by which the bills were filed, were entitled to have the constitutional- 
ity of the statute passed upon by the lower court. 

The decision is Germantown Trust Co. v. Powell and will be found 
among the legal decisions in this issue. 








Phe 


PAYMENT OF CHECK BEARING FORGED INDORSEMENT. 


There is one rule of law applicable to bank checks which is followed 
by the authorities practically without exception. This rule is that 
the payee or other holder of a check cannot enforce it in an action 
against the drawee bank. If, for any reason, the drawee refuses to 
pay the check, the holder’s only recourse is against the drawer and 
indorsers, if there are any. Some years ago there was a conflict of 
authority upon this point. In some of the states it was held that the 
holder of a check could bring suit thereon against the drawee bank. 
These decisions took the view that a bank check was in effect an 
assignment and enforceable as such. This, however, has been changed 
by the Negotiable Instruments Law, which is now in force in all 
but two of the states and which specifically provides that a bank 
check shall not be deemed to operate as an assignment. 

There are some states in which the payee of the check can enforce 
it in an action against the drawee bank, where it appears that the 
check has been paid on a forged indorsement. In reaching this con- 
clusion the courts have adopted a clever and pleasing legal fiction 
to the effect that the payment of the check by the bank is equivalent 
to an acceptance or certification. This reasoning ignores the statutory 
rule which requires a certification to be in writing. And there are 
other grounds upon which the theory appears to be unsound. Never- 
theless, it has been approved in California, Illinois, Minnesota, Mis- 
sissippi, New York and Texas. On the other hand in the United 
States Courts and the courts of Michigan, Missouri and Ohio take the 
opposite view and hold that the payment of a check bearing a forged 
indorsement is not equivalent to a certification and that such circum- 
stance does not justify a recovery against the drawee bank by the 
real owner of the check. 

The latest decision, in which this question has been raised, is State 
v. Bank of Commerce, wherein the Supreme Court of Arkansas de- 
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cided that the payee of a check may not recover in an action against 
the drawee bank, notwithstanding the fact that the check had been 
previously paid on a forgery of the payee’s indorsement. 

It appeared that a cotton company had drawn its check for $5,000, 
upon the defendant bank, payable to the order of the Arkansas State 
Penitentiary and delivered it in part payment for certain cotton sold 
to the cotton company by the State Board of Penitentiary and Reform 
School Commissioners. The cotton company gave the check to one 
Anderson, who at that time was clerk of the State Board, and Ander- 
son wrongfully indorsed the payee’s name on the check and collected 
the cash. As stated, the court decided that the payee could not re- 
cover in the action which it subsequently instituted against the drawee 
bank. 


Rebbe 


STATUTE OF LIMITATION AGAINST DEPOSIT. 


The following instrument was the basis of the litigation in the case 
of Sam v. Ludtke, recently decided by the Texas Court of Civil Ap- 
peals and published among the legal decisions in this issue: “Novem- 
ber 6, 1899, received of Peter Ludtke $300.00 for safe keeping, Joe 


M. Sam.” 

The plaintiff alleged that he left the sum of $300 with Joe Sam for 
safe keeping on November 6, 1899, and that it was understood be- 
tween him and Sam that the latter was to pay 6 per cent. interest on 
the money and to return it whenever demand therefor was made. 
Sam died on February 14, 1915, more than 15 years after the date of 
the deposit. Ludtke, it appears, had never needed the money and, 
therefore, had never made any demand for it during the lifetime of 
Sam. But, after the latter’s death, he did make a demand upon the 
administrator of the estate, and upon his demand being refused 
brought this action. His right to recover depended upon whether 
his claim had been barred by the statute of limitations. . This in turn 
depended upon whether the statutory period began to run on the 
date of the deposit or on the date of the demand on the administrator. 
It was held that in the case of a deposit with an individual, not 
engaged in the banking business, the statute begins to run from the 
date of the deposit. The plaintiff’s claim was, therefore, barred. It 
is to be noted that the rule in respect to deposits in banks is different. 
For obvious reasons the statute does not begin to run against a bank 
deposit until the depositor has made a demand for the deposit and 
the same has been refused. ) 


FEEEEEE EEE 
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AMERICAN BANKING IN 
WAR TIME 


A PERMANENT RECORD OF 
THE PART TAKEN BY AMERICAN 
BANKS AND BANKERS IN 
THE GREAT WAR 
THIRTEENTH YEAR BOOK 
of the 
BANKING LAW JOURNAL 
NOW IN PREPARATION 
SOME OF THE GOOD THINGS IT WILL CONTAIN 


Financing the Government 

The Greatest Monetary Undertaking in the History of the World 
Official Report of the Treasury Department 
Activities of the American Bankers Association 
National Bank Section 

Trust Company Section 

State Bank Section 

Savings Bank Section 

State Secretaries’ Section 

American Institute of Banking Section 
Investment Bankers Association of America 
What Will Be the Business Outcome? 
Important Question Answered by Bankers 
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The activities of the different banking interests will be correctly 
recorded by States and sections, and will include their work in placing 
the various Liberty Loans, in assisting in the Red Cross movements, 
War Savings Stamps and local financial work for the war. 

A statement will also be made of the number of men who have 
entered the service of the Government from the banks, as well as 
those who have volunteered their services as leaders. 


The book will be a handsome quarto, 8 x 11 inches, and will be 
substantially bound for permanent preservation. 


Price $1.00 per copy; 100 copies $50.00, with name of bank or firm 


printed on front cover. 
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Specimen Page of “AMERICAN BANKING IN WAR TIME” 


The Bankers’ Part in the War 


ISTORY will chronicle the fact that the Government of the United States could 
not have provided for the successful prosecution of the war if it had not been for 
that huge machine known as the banking interests of the country. The banks of the 
United States—including, of course, . trust companies, state banks, savings banks, 
private banks and every institution doing a banking business—got squarely behind the move- 
ments for financing the government and made the success of those movements possible. Every 
bank in the nation lined up its clients, and not only recommended to them the purchase of 


Liberty Bonds, but urged them to buy them. 


There is no argument for the investment of money that can be made so effective as the 
one offered by the bankers. They not only present loyalty and patriotism to the limit of 
their forcefulness, but they show in the most convincing manner the superiority of the govern- 
ment security from the standpoint of intrinsic value. The bankers were therefore able, through 
their recommendations for the purchase of Liberty Bonds, to lend the most potent influence 
possible for the successful prosecution of the war, They furnished the purchasers of bonds 
from their clients and provided facilities for quick transactions at no expense whatever to 
the government. 


This achievement is reckoned without any reference to the thousands of young men who 
have left their positions in the Lanks to enter the military and naval service of the country, 
nor to the able heads of various banks who have abandoned their duties in those institutions 
and taken up the great responsibilities of directing governmental work, with no hope: of pay 
or emolument. These gentlemen and others who have gone to the front for the purpose of 
giving the nation the benefit of their ability as leaders, can be pointed to as reflecting the 
genuine spirit of Americanism that marks the lives of the American bankers as a whole. 

Although the bankers of the nation stand first in the work of providing the sinews of 
war, there is yet a greater work ahead for them—an infinitely greater responsibility for them 
to assume. The war has created a stupendous task for the financiers of the country, and 
they have proven themselves equal to the task, but they must perform a still greater duty 
after the war is over. Then will come reorganization, readjustment and rehabilitation, which 
will be just as essential as was the financing of the Government in war time, and will be much 
heavier in requirements than the war time work. 


The responsibility for industrial reorganization will largely fall upon the bankers, as 
also will the general readjustment of commercial affairs, as is always the case after a big 
disturbance of any kind. And if the time, when it comes, does not find the bankers and 
their clients with depleted resources, it may find them in such condition that it will require 
a great effort on their part to meet the task, This is where the war experience can be used 
to the best advantage. It will teach them that no task is too great for them—=no essential 
work is too heavy for them to undertake. That they will be successful in carrying it through 
is a fact that is known in advance. The country will be saved again through the foresight, 
the patriotism and the tireless energy of its bankers. 


: 
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This Department embraces all the newly-decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


SIGNATURE ON CORPORATION CHECK. 


Cutler v. Colonial Bank, New York Supreme Court, Appellate Term, May 15, 1918. 
170 N. ¥. Supp. 438. 


A corporation, having a deposit in the defendant bank, had a by- 
law which provided that all corporation checks should be signed by 
the treasurer and countersigned by the president, a copy of which 
by-law was left with the bank. At the bank’s suggestion the corpora- 
tion adopted a resolution to the effect that the president and treas- 
urer should be authorized to draw all checks in the name of the cor- 
poration. It was held that the bank was liable for the amount of a 
check which it paid bearing the signature of the president alone. 


Appeal from Municipai Court, Borough of Manhattan, Fifth District. 

Action by Isidore Cutler against the Colonial Bank. From a judgment 
dismissing the complaint at the close of plaintiff’s case, after a trial by 
the court wtihout a jury, the plaintiff appeals. Reversed, and new trial 
ordered. 

Argued April term, 1918, before BIJUR, WHITAKER, and DEL- 
EHANTY, JJ. 

Grossfield Bros., of New York City (Morris Grossfield, Jr., of New 
York City, of counsel), for appellant. 

Jesse S. Epstein, of New York City, for respondent. 

BIJUR, J. On the 7th of February, 1916, plaintiff’s assignor, I. Rosen- 
haur, Incorporated, through its treasurer, opened an account with the de- 
fendant bank by the deposit of $1,500 in cash and $500 in notes, at the 
same time delivering to the defendant a copy of certain sections of its 

NOTE.—For other similar decisions see Banking Law 
Supplement, § 432. 
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by-laws, providing that all checks of the corporation should be signed by 
ihe treasurer and countersigned by the president. Thereupon the vice- 
president of the bank delivered to the treasurer a form of resolunon, and 
requested that it be executed and returned to the bank. This resolution, 
so far as material, reads as follows: 


“Resolved, That Isaac Rosenhaus, president, and Louis Hoffman, treas- 
urer, of this company, be * * * authorized to make, * * * in 
the name of this company, all checks,” etc. 


This last resolution was filed with the defendant on the 15th of Feb- 
ruary, 1916. On March 3, 1916, a check was presented to the defend- 
ant for $275, signed by the president, but without the signature of the 
treasurer. The defendant paid this check, and charged the account of 
the corporation therewith, and the present action is brought to recover 
the amount thereof. 

The trial court apparently dismissed the complaint upon the theory 
that the second resolution authorized the making of checks by either the 
president or the treasurer of the corporation. This construction of the 
resolution is entirely at variance with the testimony, which discloses that 
the by-laws of the corporation required both the signatures of the presi- 
dent and the treasurer, and that, when the vice-president of the bank gave 
the second form of resolution to the treasurer for execution, he stated 
that its purpose was to require the signatures of both officers of the 
corporation. Moreover, the second resolution upon its face presumptively 
calls for the joint action of both the president and the treasurer, and, 
even if it be considered ambiguous, it is quite clear, from a consideration 
of the by-laws originally filed with the bank and the oral statement of 
the bank’s vice-president, that it was the intention to require the signa- 
tures of both officers. 

Respondent further contends that there is no proof that this money 
was not paid to or used by the corporation. This was a matter of de- 
fense, as to which the burden rested upon the defendant. 

The judgment should be reversed, and a new trial ordered, with $30 
costs to appellant to abide the event. . All concur, 


CONSTITUTIONALITY OF ESCHEAT LAW 


Germantown Trust Company v. Powell, Supreme Court of Pennsylvania, January 7, 
1918. 103 Alt. Rep. 596. 


Where a statute provides that banks and other corporations and 
persons shall file reports as to deposits held by them for a mene 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, § 178. 
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period of time and prescribes conditions under which such deposits 
may escheat to the state, a bank is entitled to have the constitution- 
ality of the statute passed on at the time when it is called upon to 
file its report, and need not wait until the state undertakes to carry 
out the ultimate purposes of the act. 


Appeal from Court of Common Pleas, Dauphin County. 

Three bills in equity for an injunction by the Germantown Trust Com- 
pany, the Columbia National Bank, and the Union Trust Company of 
Pittsburgh against A. W. Powell, Auditor General of Pennsylvania. De- 
murrers to bills sustained, and bills dismissed, and plaintiffs appeal. Re 
versed, and bills reinstated, and records remitted to court below, with 
directions. 

Argued before BROWN, C. J., and MESTREZAT, POTTER, 
STEWART, MOSCHZISKER, FRAZER, and WALLING, JJ. 

R. Stuart Smith, Frank P. Prichard, Morgan, Lewis & Bockius, and 
Prichard, Saul, Bayard & Evans, all of Philadelphia, for appellant Ger- 
mantown Trust Co. John M. Freeman and H. F. Stambaugh, both of 
Pittsburgh, for appellants Columbia Nat. Bank and Union Trust Co. of 
Pittsburgh. Francis Shunk Brown, Atty. Gen., and Wm, M. Hargest, 
Deputy Atty. Gen., for appellee. 

MOSCHZISKER, J. There are three appeals in this matter, but all 
can be disposed of together. Appeal No. 1 is by the Germantown Trust 
Company of Philadelphia; No. 2, the Columbia National Bank of Pitts- 
burgh; and No. 3, the Union Trust Company of Pittsburgh. A bill in 
equity was filed by each of these corporations, praying that the Escheat 
Act of June 7, 1915 (P. L. 878), be declared invalid as violating several 
mandates of both the federal and state Constitutions. 

The Attorney General, who appears for the defendant auditor general, 
correctly states in each of his paper books: 


“The act of June 7, 1915 (P. L. 878), provides a comprehensive method 
for requiring reports to be made to the auditor general from persons and 
corporations having money on deposit or property in their possession for 
a long period of time belonging to other persons, and also requires reports 
from every corporation of dividends or profits declared, but not paid, and 
provides under what circumstances such money and property may be 
escheated and the proceedings therefor. When the auditor general de- 
manded the reports required under the said act of assembly, the plaintiff 
filed its bill in equity.” 


Demurrers were sustained, and the three bills dismissed; whereupon 
these appeals were taken. 

The court below expressly declined to pass upon some of the most 
material issues suggested by the several bills, particularly those raised by 
the allegation that the statute attacked impairs the obligation of contracts 
existing between the respective complainants and their depositors, saying 
these issues were premature, that they might, “be raised when the com- 
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monwealth in any particular case attempts to exercise its power to 
escheat,” but not sooner, and that the court would not “enjoin preliminary 
steps taken for the purpose of discovering the whereabouts of property 
so circumstanced as reasonably to raise the presumption that it is liable 
to escheat,” thus, in effect, ruling that.complainants were obliged to 
render reports to the auditor general under and by virtue of the act of 
1915, supra, even though the legislation in controversy subsequently might 
be declared invalid. With this conclusion we cannot agree. 

In recent years the constant furnishing of detailed reports to the federal 
and several state governments has become a very considerable financial 
and clerical burden to corporations, and this consideration alone is suffi- 
cient to give these concerns and others so affected the right to question 
at once the validity of all acts of assembly placing such obligations upon 
them. Of course, in the exercise of its right of visitation, for purposes 
of taxation and regulation, or to facilitate the accomplishment of any 
other proper end, the state has power to compel corporations to render 
its reports; but it cannot do this for the avowed purpose of enabling 
one of its officials to do something which the Constitution forbids or, even 
to accomplish a proper end, in a manner prohibited by the organic law. 

If the act of 1915, supra, is defective for any reason which, so far 
as the present appellants are concerned, would make it entirely invalid— 
for instance, if, as alleged, its application ex necessitate will violate con- 
tractual rights and obligations existing between complainants and their de- 
positors—then the auditor general has no authority to compel the render- 
ing of reports for the sole purpose of enabling him to institute unlaw- 
ful proceedings thereunder; hence complainants may at once question 
the validity of the act in this or any other particular materially affecting 
them. Again, though assuming for the moment that the operation of the 
act will not impair the obligation of contracts, and that it is not invalid, 
as to appellants, for any other reason sufficiently comprehensive to avoid 
the whole statute, in other words, that the end which the act proposes 
to accomplish is lawful, and, on the road thereto, the substance of the 
legislation breaches no fundamental inhibition, the question yet remains: 
Is there anything in the form or manner of the statute which materially 
offends against either the state or federal Constitutions? For example, 
as drawn, is the act special legislation or’ a prohibited kind; and, if so, 
is this defect so broad as to avoid the whole statute? If it is, then the 
auditor general is without authority to compel reports thereunder, and 
the complainants are in a position entitling them so to insist. Moreover, 
if any such fatal weaknesses exist, complainants are not obliged to await 
an attempt on the part of the commonwealth to carry out the ultimate 
purposes of the act before attacking it; on the contrary, when the first 
steps are taken, and future proceedings thus threatened, they may go into 
equity to restrain enforcement of the statute, and in this way test the 
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validity of the legislation. Penna. R. R. Co. v. Ewing, 241 Pa. 581, 88 
Atl. 775, 49 L. R. A. (N. S.) 977, Ann. Cas. 1915B, 157, and cases there 
cited. 

Finally, if corporations such as those at bar, under protest, furnish re- 
quired reports, so as to avoid the heavy penalties prescribed by the act 
for a failure to follow that course, they still may insist, as the present 
complainants do, that the details set forth in these documents are of “a 
private and confidential character,” between them and their customers, 
and that the auditor general be restrained from breaking the seals of the 
envelopes in which they are placed or “opening, disclosing, or in any wise 
making public the contents of said reports.” For a ruling on the abstract 
question of the right to restrain a state official when the circumstances 
of any given case call for relief of that character, see West’s Appeal, 64 
Pa. 186, 195. 

It is not our intention to express or intimate any view as to the validity 
of the legislation here under attack, and nothing that we have said in 
this opinion is to be so understood. All we now decide is that the appel- 
lants are entitled to have the material points of their cases passed upon 
at the present time by the court below, before any aspect of the matter 
is brought before us for final determination, 

The Attorney General states in his paper books: 


“The Legislature of 1917, by an act approved July 6, 1917 (P. L. 725), 
amended the act of June 7, 1915; so far as the commonwealth is con- 
cerned, there is no objection to the [Supreme] court passing upon the act 
of 1915 as amended by the act of 1917, although the latter act was not 
before the court below.” 

But, of course, the present cases must be determined under the act of 


1915 alone, and the act of 1917 cannot be considered. 

The three decrees complained of are reversed, in order that the respec- 
tive bills may be reinstated; and the several records are remitted to the 
court below, with directions to follow that course in each instance, and 
then to proceed to a determination of the issues involved which materially 
affect appellants, the order for costs to await final results. 


STATUTE OF LIMITATION AGAINST DEPOSIT. 
Sam v. Ludtke, Court of Civil Appeals of Texas, April 25, 1918, 203 S. W. Rep. 98. 


Where a person deposits money with an individual for safe keep- 
ing, with the understanding that it is to be returned with interest, 
upon demand, the statute of limitation starts to run on the date of the 
deposit and after the expiration of the statutory period the deposit 
cannot be recovered. In the case of a deposit with a bank the 
statute does not begin to run until there has been a demand. 





NOTE.—For other similar decisions see Banking Law Journal : 
Supplement, § 444. ee ae 
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Appeal from Harris County Court; W. E. Monteith, Judge. 

Action for debt by Peter Ludtke against Mrs. Idah Sam, executrix 
of the estate of Joe M. Sam, deceased. Judgment for plaintiff, and de- 
fendant appeals. Reversed and rendered. 

Sam Bradley & Fogle, of Houston, for appellant. Atkinson, Graham 
& Atkinson, of Houston, for appellee. 

PLEASANTS, C. J. The following sufficient statement of the nature 
and result of this suit is copied from the brief of plaintiff in error: 


This was an action for debt brought by defendant in error December 
9, 1916, against Mrs. Idah Sam, executrix of the estate of Joe M. Sam, 
deceased, the suit being based upon the following instrument: “Novem- 
ber 6, 1899. Received of Peter Ludtke, $300.00 for safe-keeping. Joe 
M. Sam.” Plaintiff alleged that he “left said $300 with Joe M. Sam for 
safe-keeping, with the understanding that he was to have it any time he 
asked for it, and with the understanding that Joe M. Sam was to pay six 
per cent. for the use thereof ; that plaintiff did not need said money before 
the death of said Joe M. Sam, and therefore made no demand therefor ; 
that the estate of said Joe M. Sam, deceased, is now indebted to said 


Peter Ludtke in the sum of $300, together with six per cent. interest from 
date.” The prayer was for a judgment for said debt, with interest and 
costs and general relief. An answer was filed by Mrs. Idah Sam as in- 
dependent executrix of the estate of Joe M. Sam, deceased, consisting 
of a general demurrer, a general denial, a plea of payment, of estoppel 
upon the ground of gross laches and the statute of limitation of four 
years. Upon hearing before the court without a jury, judgment was 
rendered on February 3, 1917, in favor of plaintiff, Peter Ludtke, against 
“Mrs. Idah Sam” for the sum of $300, with interest from the date of the 
judgment at the rate of 6 per cent. and all costs of court. 


The allegations of plaintiff’s petition and the undisputed evidence 
show that plaintiff’s cause of action was barred by the statute of limita- 
tion of four years, and, defendant having properly pleaded the statute in 
bar of plaintiff’s right to recover, judgment should have been in her 
favor. As before shown, the petition alleges that when the $300 was 
turned over to Sam by plaintiff and the instrument sued on executed, 
Sam agreed to pay plaintiff interest on the money at the rate of 6 per 
cent. per annum. Plaintiff testified that this was the agreement, and 
there was no testimony to the contrary. Joe M. Sam died on February 
14, 1915, and plaintiff in error is the independent executrix of his will. 
The trial judge found the facts in accordance with the undisputued evi- 
dence, but held that because no demand was made by Ludtke for the 
payment of the money, the statute of limitation did not begin to run prior 
to the death of Sam. It is well settled by the authorities that an obliga- 
tion or promise to pay money on demand is payable immediately, and no 
demand is necessary to start the running of the statute of limitation. In 
the case of Cook v. Cook, 19 Tex. 436, which was a suit against an ad- 
ministrator to recover money loaned by the plaintiff to the decedent to 
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be paid back on demand, the administrator of the decedent testified that 
he had heard the decedent say that he owed the money, and that the 
agreement was that it should be paid to the plaintiff whenever he should 
demand it; that he, the administrator, rejected the account because he 
believed it was barred by limitation. The trial court ruled that the statute 
did not commence to run until demand made for the money loaned. 
There was a verdict and judugment for the plaintiff against the admin- 
istrator. The Supreme Court, speaking through Justice Hemphill, said: 

“The only question is, whether there was error in the proposition that 
the statute did not commence to run against the claim, until there was 
demand for the restoration of the money, and it appears very clear, upon 
the authorities, that this was erroneous; that an account or note payable 
on demand is payable immediately ; that there need be no special demand, 
and that the statute of limitations commences to run from the date of 
the note or account (citing cases). A receipt for a sum of money for 
which the person receiving it undertook to return it with interest ‘when 
called on’ so to do created a cause of action from its date, and against it 
the statute runs from that time” (citing Berry v. Griffith, 1 Har. & G. 
440). 

Quoting further: 

“The agreement in this case, as it appears from the evidence, was that 
the money should be paid the plaintiff when he demanded it. In other 
words, it was a loan of money payable on request, and the debt which 
constitutes the cause of action arose instantly on the loan; consequently 
the statute commenced to run immediately, and the demand, as alleged, 
and even as proven, was clearly excluded by the bar of the statute.” 

In the case of Henry v. Roe, 83 Tex. 446, 18 S. W. 806, the suit-was 
upon a demand note, and in holding that limitation began to run from 
the date of the note the court said: 

“No demand was necessary before the institution of suit, nor was it 
necessary to allege demand. The note, being payable on demand, was 
actionable at once, and the statute of limitations began to run from its 
date ; in other words, the note was due and payable immediately, without 
demand, and without averment of the fact” (citing a number of cases). 

In Swift v. Trotti, 52 Tex. 498, which was a suit on account, for 
money loaned, payable on demand, the court held that no time elapsed 
before the running of the statute of limitation except such time as the 
statute was suspended by law. 

Other cases in point are Eborn v. Zimpelman, 47 Tex. 503, 26 Am. 
Rep. 315; Pollard v. Allen, 171 S. W. 538. 

It is stated in Cyc. vol. 7, pp. 847, 848, that while some courts hold that 
a demand is necessary to start the running of the statute of limitation 
against a demand obligation, or at least that the payee must have a reason- 
able time to make demand before the statute becomes operative, most of 
the courts have held that paper payable on demand is due immediately, 
and the statute of limitation begins to run from the date of the paper. 
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We think it clear that upon the allegations of the petition and the un- 
disputed evidence no such trust relation was shown as would prevent the 
running of the statute of limitation. Tinnen v, Mebane, 10 Tex. 246, 60 
Am. Dec. 205; Pollard v. Allen, 171 S. W. 530; Richardson v. Whitaker 
(Ky.) 45 S. W. 774. 

For obvious reasons, the general rule that limitation runs against a 
demand obligation from its date does not apply to bank deposits. 

In 3 Ruling Case Law, 375, the author notes the “distinction between 
doing a banking business and performance of isolated acts of which the 
business consists.” The distinction is more fully set out om page 569: 


“The statement frequently made that the relation between depositor 
and banker is merely that of debtor and creditor does not mean that a 
bank, like a common debtor, must look up its creditor and pay him when- 
ever and wherever found. To the contrary, it pays only over its own 
counter. The deposit not being due till demand is made, it is the demand 
and refusal to pay that sets the statute running.” 


There is the same distinction between banks and individuals as to cer- 
tificates of deposit. 3 Ruling Case Law, 582. 

The facts in this case being undisputed, and the law applicable thereto 
requiring a judgment in favor of plaintiff in error, the judgment of the 
court below is reversed, and judgment here rendered in favor of plaintiff 
in error. 

Reversed and rendered. 


PAYMENT OF CHECK BEARING FORGED 
INDORSEMENT. 


State for Use of Arkansas Penitentiary v. Bank of Commerce, Supreme Court of 
Arkansas, April 15, 1918. 202 8S. W. Rep. 834. 


The payment by a drawee bank of a check bearing a forged indorse- 
ment is not equivalent to the acceptance or certification of the check. 
Where a bank has paid such a check it is not liable in an action 
thereon by the payee of the check. 

Appeal from Circuit Court, Pulaski County; G. W. Hendricks, Judge. 

Action by the State, for the use of the Arkansas Penitentiary, against 
the Bank of Commerce. Judgment dismissing the complaint, and plaintiff 
appeals. Affirmed. 

Jno. D. Arbuckle, Atty. Gen., and T. W. Campbell, Asst. Atty. Gen., 
for appellant. Morris M. & Louis M. Cohn, of Little Rock, for appellee. 

SMITH, J. The complaint in this cause contained the following 
allegations: - 


WOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, § 198. 
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“That on November 27, 1916, Landauer Bros. Cotton Company of 
Little Rock, Ark., executed its check upon the defendant, the Bank 
of Commerce, in the sum of $5,000, payable to the order of the Arkansas 
State Penitentiary, said check being in part payment of certain cotton 
sold to the said Landauer Bros. Cotton Company by the state board of 
Penitentiary and reform school commissioners; that on said date said 
check was delivered by said Landauer Bros. Cotton Company into the 
hands of R. G. Anderson, who was at that time the clerk of the said 
state board of penitentiary and reform school commissioners ; that on said 
date the said R. G. Anderson, wholly without any authority or right so 
to do, indorsed said check and presented it to the defendant, the Bank 
of Commerce, and the said defendant then and there wrongfully and 
without any right or authority whatsoever paid to the said R. G. Anderson 
the $5,000 in cash, and then and there charged said check against the 
account of the said drawers thereof, the said Landauer Bros. Cotton 
Company. 

“That the said R. G. Anderson wholly failed to pay over the said 
$5,000 or any portion thereof to the state board of penitentiary and reform 
school commissioners, or to the state treasurer, but that the said Ander- 
son appropriated said money to his own use; that the said state board 
of penitentiary and reform school commissioners and the state of 
Arkansas have wholly failed to receive any portion of said money. 

“That the said indorsement of said check by the said Anderson was a 
forgery; that the said Anderson, as clerk of the said board, was not 
empowered or authorized by law to indorse said check nor to receive 
the money thereon, nor was the said Anderson authorized by the said 
board nor any member thereof to indorse said check nor to receive the 
money thereon; that by reason of the premises aforesaid the plaintiff, 
the state of Arkansas, for the use of the Arkansas State Penitentiary, is 
entitled to recover from the said defendant, Bank of Commerce, the said 
sum of $5,000, together with interest thereon at 6 per cent. per annum 
from November 27, 1916.” 


A demurrer to this complaint was sustained, and, the state having 
elected to stand upon the complaint, the cause was dismissed, and this 
appeal has been prosecuted. 

Counsel for the state concede that the point in issue was decided by 
this court in the case of Sims v. American National Bank of Ft. Smith, 
98 Ark. 1, 135 S. W. 356. It is argued, however, that the opinion in 
that case, in so far as it appears to be decisive of the point at issue in 
this case, is dictum. The point decided in the Sims case was responsive 
to the following question asked in the opinion: 

“Can the payee of a check or draft whose indorsement was forged, 
after payment by the bank upon which it was drawn upon such forged 
— maintain an action against the drawee to recover the amount 
of i 

The court treated that question as stating the point there in issue, 
and made its answer to that question decisive of the facts of that case. 
Therefore the answer to this question cannot be treated as dictum. The 
court recognized the question as one of first impression in this court, 
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and after a review of the authorities, as is indicated both by the opinion 
itself and the abstract of the briefs filed in that case, took a position 
based upon the decision of the Supreme Court of the United States in 
the case of First National Bank v. Whitman, 94 U. S. 343, 24 L. Ed. 320. 
The case cited and relied upon presents the exact question which we 
have here, and this court quoted with approval the following language 
from that case: 


“We think it is clear, both upon principle and authority, that the 
payee of a check, unaccepted, cannot maintain an action upon it against 
the bank on which it is drawn.” 


The doctrine of the Sims Case, supra, was reaffirmed by this court 
in the case of Rogers Commission Co. v. Farmers’ Bank of Leslie, 100 
Ark. 537, 140 S. W. 992, where it was said: 


“That the giving of a check upon a bank is not an assignment of the 
amount of it to the payee, upon which he can bring a suit against the 
bank for its payment; there being no privity between the drawee bank 
and the holder of the check until acceptance by it.” 


The point there decided, under the facts of that case, cannot be said 
to be dictum. 

The opinion of this court in the Sims case is vigorously assailed by 
learned counsel for the state upon the ground that this doctrine as 


applied to the facts of that case is dictum, and it is also assailed upon 
the ground that it is contrary to the weight of authority and is against 
the sounder reason. 

In reply to this argument it may be said that the point at least has 
been decided by this court as the doctrine of the Sims case, supra, was 
reaffirmed in the Rogers Commission Co. case, supra, and for the reason 
stated the language quoted was not dictum. Learned counsel are mis- 
taken in the statement that these decisions are contrary to the weight of 
the authority upon this subject. The contrary appears to be the case, 
as is shown by the exhaustive note on the subject which is appended to 
the case of Ballard v. Home National Bank, 91 Kan. 91, 136 Pac. 935, L. 
R. A. 1916C, 161. The author of this note sets out the reported cases upon 
this subject, and states the majority rule to be that announced by the 
Supreme Court of the United States in the case of Bank v. Whitman, 
supra. The opinions of this court in the cases mentioned, in 98th 
and 100th Arkansas Reports, are cited along with the others as com- 
prising the majority rule. According to this note, there can be no question 
that the rule as approved by this court in the cases cited accords with the 
majority rule on the subject. This question was thoroughly considered 
by this court in the Sims case, supra, and this court took its position after 
a review of the leading authorities upon the subject. We do not there- 
fore feel at liberty to overrule our cases simply because it might appear 
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(which we do not decide) that the minority rule is based upon the 
sounder reason. 

This court gave in the Sims case, supra, the following reason for the 
position which it then took: 


“In such matters it is important that uniformity should obtain in the 
different jurisdictions, and that but one rule should be applied to the 
business dealings of the citizens of the different states with each other, 
so closely interwoven is such business activity and association with the 
vast commercial life of the nation; and since the United States Supreme 
Court is the highest court of last resort, and does not follow the decisions 
of the state courts upon general banking and commercial questions, we 
will follow it.” 


Since the rendition of the opinions of this court in the cases cited, 
the Negotiable Instruments Law has been enacted (Acts 1913, p. 260), 
and it is argued by counsel for appellee that, if the question at issue had 
not already been decided in the cases cited, the enactment of this law 
enacts that rule. Section 189 of this act is as follows: 


“A check of itself does not operate as an assignment of any part of 
the funds to the credit of the drawer with the bank, and the bank is not 
liable to the holder, unless and until it accepts or certifies the check.” 


Section 132 of this act is as follows: ' 
“The acceptance of a bill is the signification by the drawee of his 


assent to the order of the drawer. The acceptance must be in writing 
and signed by the drawee. It must not express that the drawee will 
perform his promise by any other means than the payment of money.” 

The author of the note to the case cited in L. R. A. 1916C, 161, supra, 
expresses the view that the enactment of a Negotiable Instruments Law 
by a state operates to enact what he calls the majority rule; and the cases 
there cited appear to support that view. Whether this be the necessary 
effect of the enactment of the Negotiable Instruments Law in this state 
or not, the provisions of the statute are certainly not contrary to the 
decisions of this court prior to its enactment. 

It is argued that the action of the bank in paying the check and 
charging it to the account of the drawer operates as an acceptance of 
the check by the bank, and thereby assigns pro tanto the amount of the 
check to the use and benefit of the legal owner of the check, and that, 
when payment has been made, and the amount paid has been charged 
against the drawer, no question remains except the legal ownership of 
the sum of money thus assigned upon the books of the bank, and that 
t’ question to be decided is that only of the ownership of the money. 
In support of this view counsel cite section 474 of Morse on Banks & 
Banking, and the text cited appears to support that position. But, in 
so far as the cases cited by the text supports it, these cases are from 
courts which have adopted the minority rule. It must be conceded, of 
course, that when the bank has accepted a check its liability becomes 
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fixed in favor of the payee for the amount thereof. The Negotiable 
Instruments Law so provides, and the cases on the subject so hold. But 
has there been an acceptance by the bank, where the payment was made 
upon a forged indorsement? An answer to this question is found in 
2 Michie on Banks & Banking, in the note No. 80 found at page 17. 
The caption of this note is as follows: 


“Payment upon unauthorized indorsement held not an acceptance 
authorizing action by real owner.” 


The author cites the case of Bank v. Whitman, supra, and other 
cases which announce the majority view. The author cites in support 
of the statement contained in the heading of his note a portion of the 
opinion in the case of Bank v. Whitman, supra, as follows: 


“It is further contended that such an acceptance of the check as creates 
a privity between the payee and the bank is established by the payment of 
the amount of this check in the manner described. This argument is 
based upon the erroneous assumption that the bank has paid this check. 
If this were true, it would have discharged all of its duty, and there 
would be an end to the claim against it. The bank supposed that it had 
paid the check; but this was an error, The money it paid was upon a 
pretended, and not a real, indorsement of the name of the payee. The 
real indorsement of the payee was as necessary to a valid payment as the 
real signature of the drawer; and in law the check remains unpaid. Its 
pretended payment did not diminish the funds of the drawer in the 
bank, or put money in the pocket of the person entitled to the payment. 
The state of the account was the same after the pretended payment as 
it was before. We cannot recognize the argument that a payment 
of the amount of a check or sight draft under such circumstances amounts 
to an acceptance creating a privity of contract with the real owner. It is 
difficult to construe a payment as an acceptance under any circumstances. 
The two things are essentially different. One is a promise to perform 
an act; the other an actual performance.” 


It would appear to follow from an adherence to the majority rule that 
the erroneous payment upon a forged indorsement was not an acceptance. 

What we have here said does not conflict with the views expressed 
in the case of Mills v. Hurley Hardware & Furniture Co., 196 S. W. 121. 
There the suit was by the payee against the drawer of a check which 
had been delivered to one who had the authority to receive it. The 
_ agent’s authority was exceeded, not by receiving the check, but by indors- 
ing it, and we held that the drawer of a check who had delivered it to 
one authorized to receive it in payment of a demand against the drawer 
had discharged his full duty by providing funds to his credit in the 
hands of the bank against which the check was drawn, and that the 
drawer of the check, under those circumstances, was not responsible for 
the dereliction of the defaulting agent in wrongfully indorsing the check, 
and that the check thus properly received, but wrongfully indorsed, con- 
stituted full payment of the sum of money named in the check. A 
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majority of the judges are of the opinion that the facts just stated suffi- 
ciently distinguish that case from the present one without saying anything 
further, and that the decision in that case is not in conflict with the con- 
clusion now reached in this one. They decline to express any opinion at 
this time as to the authority of Anderson or the board of penitentiary 
commissioners to receive the check or to collect funds due the state from 
sales of products of the state farm. 

It follows, therefore, that the demurrer was properly sustained, and 
the judgment of the court below is affirmed. 


LIABILITY OF GUARANTOR OF NON-NEGOTIABLE 
NOTE. 


Weems v. Neblett, Supreme Court of Tennessee, March 9, 1918. 202 8S. W. Rep. 930. 


One who signs his name on the back of a non-negotiable note is 
liable as a guarantor and not as an indorser. In such case the holder 
of the note cannot enforce it against the guarantor, unless it appears 
that the holder gave consideration for the note. 


NEIL, C. J. The following is a copy of the note out of which the 
controversy arose: 


“Eight months after date I promise to pay to Nute Weems the sum 
of three hundred and seven dollars for one blue mare mule, 9 years 
old and 15 hands, and one blue horse mule 10 years old, 15 hands, and 
one spotted cow known as the Ed Davis cow, 5 years old, and the said 
Nute Weems holds the full right and title and ownership of said mules 
and cow until paid in full, with interest from date, this Jan. 1, 1912. ° 


his 
“(Signed] H. O. X Perry. 
“Wit. Isaac Woods.” mark 
Indorsed on back: “Nute Weems,—Tom nat Weems.” 


After the delivery of the payee but before its maturity, plaintiff in error, 
Tom Nat Weems, wrote his name on the back of the note, at the request 
of the payee, to enable the latter to negotiate it to defendant in error, 
Neblett. It does not appear that the latter gave value for it, or that 
he gave anything. Being asked on the witness stand, he replied that he 
did not know what he gave for it. There was no other evidence on the 
subject. The suit was brought on the indorsement. 

The trial court held plaintiff in error liable, and gave judginent accord- 
ingly. This was affirmed by the Court of Civil Appeals. 

We think this was error. 

The note sued on was nonnegotiable paper because not payable to 


WOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §§ 213, 233. 
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bearer, or to order. Gilley v. Harrell, 118 Tenn. 115, 101 S. W. 424. 
Therefore when plaintiff in error wrote his name on the back of it, after 
its delivery to the payee, he did not become an indorser in the sense of the 
law merchant, but only a guarantor. 2 Dan. Neg. Inst. (6th Ed.) section 
1757; 8 C. J. p. 83, section 130, notes 17 and 18. ,Our cases recognize, in 
this aspect, a distinction between mere contracts payable in property (as 
notes payable in current funds and the like were formerly regarded in 
this state prior to Neg. Inst. Law, section 6), and notes payable in money, 
which were nonnegotiable only for the want of the use of negotiable 
words. Whiteman v. Childress, 6 Humph. (25 Tenn.) 303, 308—309. 
Cases therefore like Simpson v. Moulden, 3 Cold. (43 Tenn.) 431, and 
decisions cited therein, concerned with notes payable in things other than 
money, do not apply. These cases hold in effect that the writing of one’s 
signature on the back of such paper imports no liability. The circum- 
stances under which plaintiff in error wrote his name on the note indi- 
cated a purpose to guarantee its payment, aside from the mere fact of 
so entering his name on the back of a nonnegotiable instrument, also a 
paper that had already been delivered to the payee. 

However, although we hold that plaintiff in error became a guarantor, 
yet there can be no recovery against him because it does not appear that 
defendant in error gave any consideration. A new consideration must 
be shown. 2 Dan. Neg. Inst. (6th Ed.) section 1760 (2); 8C. J. p. 83, 
section 130, n. 19; page 250, section 392, n. 15; and section 344. Neblett’s 
testimony fails to make proof of a consideration, and there was no other. 
The burden rests on the holder to prove the fact, since there is no pre- 
sumption of consideration in such a case. Id. Plaintiff in error wrote 
his name on the back of a note which was not only nonnegotiable, but 
after it had been delivered to the payee, and without any previous con- 
tract that he should go upon the note in any form, Id. 

The judgment of the Court of Civil Appeals must therefore be reversed, 
and the suit dismissed. 


LIABILITY OF PARTNER FOR OVERDRAFT. 


Bank of Bellbuckle v. Mason, Supreme Court of Tennessee, April 2 1918. 202 
Ss. W. Rep. 931. 


Where one of two partners notified the bank in which the firm’s 
account was kept that he would not in the future be responsible for 
any overdraft by the other partner, it was held that the notice was 
binding on the bank and that he could not be held for a subsequent 
overdraft. He was responsible, however, for such portion of the 
overdraft as was paid to him personally, although he was not aware 
at the time that such payment constituted an overdraft. 


 ‘NWOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, § 355. 
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Appeal from Chancery Court, Bedford County; Walter S. Bearden, 
Chancellor. 

Action by the Bank of Bellbuckle against J. M. Mason and J. L. Hoover. 
Decree for plaintiff, and the last-named defendant appeals, Affirmed in 
part, and reversed in part. 

Thos. L. V. Greer and Bates & Cooper, of Shelbyville, for Bank. 
Ridley & Richardson, of Murfreesboro, for Hoover. 

NEIL, C. J. The complainant sued the defendants as partners com- 
posing the firm of J. M. Mason & Co. to recover $5,505.57 overdraft, 
together with accrued interest, making the sum of $6,585.54. A judgment 
was rendered for the latter sum. Defendant Hoover appealed. 

It appears that the defendants were partners in the mercantile business 
at Bellbuckle. About October, 1912, they fell in debt to the bank by 
overdraft in the sum of about $3,000. Hoover was the moneyed man 
of the firm, but did not stay in the store or give any attention to the 
business, its conduct being confided wholly to Mason, in whom Hoover 
had the greatest confidence. When the knowledge of the overdraft was 
brought to the attention of Hoover, he promised to pay it off, but stated 
to the cashier, Shoffner, that it must never occur again; that Mason’s 
checks must not be paid unless there should be money in the bank to the 
credit of the firm to meet them. During the next year the firm checks 
drawn by Mason were from time to time honored until there was an 
overdraft of the amount sued for. After that time, during the same 
year, Mason and Hoover dissolved partnership. Shoffner, the cashier 
of the bank, then brought the overdraft to Hoover’s attention, and de- 
manded payment. He refused to pay, and thereupon the present suit was 
brought. Hoover had no knowledge that the overdrafts were being made, 
or that his notice to Shoffmer was in any respect being disregarded. 
However, it does appear that before the dissolution of the firm one check 
for $500 was drawn by Mason in the firm name in favor of Hoover, and 
the money paid to him. This was to pay what was supposed to be 
Hoover’s profits that had accrued up to that time. Another check for 
$1,400 was paid to Hoover returning to him that sum of money which 
he had loaned to the firm. These two checks constituted a part of the 
overdraft sued for. Hoover did not know, at the time he received the 
checks, that on their payment they caused any part of an overdraft. 

The chancellor rendered a judgment in favor of the complainant bank 
against Hoover for the full amount of the overdraft, with interest thereon, 
in all $6,585.54, and he has appealed to this court. 

The best statement of the rule governing the present controversy is 
found in 20 R. C. L., “Partnership,” section 98, as follows: 


“Third persons dealing with partners are not affected by private agree- 
ments between the partners of which they are not informed, but a partner, 
while remaining a member of a firm, may place limitations on the authority 
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of his copartner to bind him either generally or as to particular trans- 
actions. When a partner gives to a third person notice that he will not 
be bound by the acts of his copartner, this amounts to notice that the im- 
plied agency has ceased, and such partner will then not be bound by the 
contract entered into by his copartner, although the fruits of the contract 
have been enjoyed by the partnership of which he is a member.” 

The authorities are all in accord on the first branch of the rule, and 
the weight of authority supports the second, to the effect that under the 
circumstances stated no liability will exist against either the dissenting 
partner or the firm itself, but only against the member making the 
contract, although the goods, or money, or other property, as the case 
may be, were used for the benefit of the firm. The reason is that the 
dissent of one member of a firm composed of only two members (as to 
firms of three or more see Johnston v. Dutton, 27 Ala. 245), with 
notice to the person proposing to deal with or through the other member 
rebuts and destroys, for that transaction, the implied agency of the acting 
member, both as to the dissenting member and the firm. Under such a 
state of facts the person furnishing the goods or money can do so only 
on the individual credit of the member dealing with him. If one member 
of a firm buys goods on his own responsibility and places them in the 
stock of his firm, or procures money on his own credit, and with it pays 
the debts of the firm, that cannot raise, in favor of the person furnishing 
the goods or the money to the acting partner, an indebtedness against 
the firm, or against a dissenting partner, because of the want of privity 
between the person furnishing the money to the acting partner and the 
dissenting partner or the firm. It may raise an indebtedness in favor 
of the partner who so furnished the money or the goods, restricted in the 
case of goods, perhaps, to a mere quantum meruit, for which he would 
be entitled to credit on a settlement of the business between his partner 
and himself; a similar credit for the sum used in the case of money 
used as stated. But it could not put the dissenting partner of the firm 
in a contractual relation with the person furnishing the goods or the 
money to the other partner. There are two cases (Campbell & Jones v. 
Bowen, 49 Ga. 417, and Johnson, Clark & Co. v. Bernheim, 76 N. C. 
139; Johnston v. Bernheim, 86 N. C. 339) which seem to hold that 
if the goods be put into the stock, and used by the firm notwithstanding 
the known dissent of one of the members, an indebtedness against the 
firm, and against each member, is created, despite the dissent. If this be 
a sound conclusion, then the right of dissent does not exist. A dissent by 
one partner which the other can overrule and set at naught is no dissent 
at all. The two cases cited, therefore, while conceding the right of dissent 
in form, deny it in substance and legal effect. 

As already intimated, the great weight of authority is the other way. 
The following illustrations from the cases are deemed useful: Stone be- 
longing to the firm was sold by one member over the protest of the other 
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with knowledge thereof by the purchaser. The sale was held void. 
Yeager v. Wallace, 57 Pa. 365. One partner, over the known dissent of 
the other, made sale of the whole stock to one creditor, for debts owing 
to the latter by the firm. This sale was also held void. Ellis v. Allen, 
80 Ala. 515, 519, 2 South. 676. A similar case is Wilcox v. Jackson, 7 
Colo. 521, 4 Pac. 966. After one partner had given notice to the plaintiff 
not to supply any goods to the firm without his order or approval, it was 
held that he was not liable for goods supplied in defiance of such notice. 
Fertilizer Co. v. Pollock, 104 Ala. 402, 16 South. 138. In full accord is the 
case of Dawson v. Elrod, 105 Ky. 624, 49 S. W. 465, 88 Am. St. Rep. 
321. In that case the court said: 


“Likewise it seems clear that notice that the authority to bind did 
not exist in one partner would relieve from liability the other partner, 
just as after dissolution he is no longer bound. The partner selling or 
trading with one partner cannot bind the other partner after notice that 
he will not be bound. It is notice that the implied agency had ceased. Nor 
do we think this rule is changed by the fact that the goods came to the 
firm, and were used by the firm. This might have been the very thing 
that the appellee did not desire, and the very thing he undertook to guard 
against ; yet, if the acts of his partner, against his wishes and over his 
protest, in receiving the goods and in using them, can bind the appellee 
to pay for them, then notice to appellant might as well not have been 
given. The effect of the notice, if given, must be to place the seller on 
notice that, ‘if you sell over my protest, in no event will I be liable.’” 


Similarly in Matthews v. Dare, 20 Md. 248: 


“The adventure may prove a losing one. It seems reasonable that, if 
a partner can limit the liability by giving notice that he will not be bound, 
then he can make his known liability absolute at least so far as not to be 
dependent on whether the thing contracted for comes to the use of the 
firm. If he cannot, he might as well have not dissented.” 

A very strong approval of the doctrine is found in Monroe v. Conner, 
15 Me. 178, 32 Am. Dec. 148. 

In Leavitt v. Peck, 3 Conn. 124, 8 Am. Dec. 157, it was held that, 
although a note was executed by one of the partners in the name used 
by the partnership, for goods that had been furnished to the firm, the 
other partner was not bound on it, when he gave notice to the payee at 
the time he would not be bound. 

In Moffitt v. Roche, 92 Ind. 96, it was held that the note of a firm 
executed by one partner over the protest of the other, known to the payee, 
was not binding on the protesting partner. To the same effect is Cargill 
v. Corby, 15 Mo. 425. In Matthews v. Dare, 20 Md. 248, it was held that 
notice by one partner that he would not be bound for future notes or debts 
contracted by his partner would exonerate him, “unless the plaintiff could 
prove some act of adoption by him afterwards, or that he derived some 
benefit from the advance subsequently made to the firm.” 

Thus far the illustrations have dealt with goods furnished or notes 
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executed. But in Gallway v. Mathew et al., 10 East, 264, wherein it 
appeared that one partner had executed a note and obtained money, the 
most of which he had applied to the partnership debts, over the dissent 
of the other, it was decided, the latter could not be held on the note. 
If money be borrowed or goods bought or any other contract be made by 
one partner upon his own exclusive credit, he alone is liable therefor, 
and the partnership, although the money, property, or other contract is for 
its proper use and benefit, or is applied thereto, will in no manner be 
liable therefor. Story on Partnership, pp. 211, 215. 

On this special point our own cases are in perfect accord. 

Thus in Johnson v. Rankin (Ch. App.) 59 S. W. 643: 


“As we have just pointed out, in a contest between the firm and a 
stranger, the question is not what use was made of the money, but 
whether it was advanced upon the faith of the partnership. If so ad- 
vanced, and for a purpose within the scope of the partnership business, 
the firm is bound, although the money was not in fact appropriated to its 
use; and, on the other hand, if money was advanced on the individual 
credit of a member of the firm, its subsequent use for the benefit of the 
firm would not create an indebtedness against the firm. * * * For 
the same reason it was improper for the chancellor in his directions to 
the master to make it the sole criterion of the liability of the partnership 
for the Walker * * * debt andthe Brown * * * debt that the 
moneys derived from these sources were used in, or went to the benefit 
of, the partnership. The criterion is not the use of the funds for the 
benefit of the partnership, but their advance by the creditor upon the faith 
of the partnership business.” 


So, in Foster v. Hall, 4 Humph, 352, 353, it was said: 


“Nor will it make any difference in such a case that the money has 
not only been borrowed, but has been applied to partnership purposes.” 


Again on page 354 of 4 Humph.: 


“Where money is borrowed for a firm, and the individual note, or bill 
of one partner only, is taken, that partner alone will be responsible upon 
the note or bill; and in order to hold the firm liable for money advanced, 
it must appear that it was obtained for the firm, and on the credit of the 
firm ; otherwise ‘it will be treated as an election by the creditor to absolve 
the partnership from responsibility, and to confine the credit to that 
partner only.’” 


To the same effect are Union Bank v. Day, 12 Heisk. (59 Tenn.) 
413, 414, and Puckett v. Stokes, 2 Baxt. (61 Tenn.) 443. 

Therefore, if what was said in the conversation between defendant 
Hoover and the bank cashier, Shoffner, was equivalent to a notice by 
the former that he would not be bound for any future overdrafts made 
by his copartner Mason, then the bank in permitting ‘such future drafts 
must be held to have advanced the money solely on the credit of Mason; 
and Hoover would not be responsible therefor to the bank, although such 
funds were applied to the payment of the partnership debts, unless there 
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was some concurrent act, or subsequent act, on the part of Hoover show- 
ing an adoption of Mason’s act, some personal participation in the fruits 
of it, distinguishable from the mere application of the proceeds to the 
debts of the firm. 

We do not think it is essential that the dissenting partner shall in 
terms state “that he will not be bound.” It is sufficient if he convey 
clearly and unmistakably to the person or persons proposing to deal 
with the other partner that he dissents; that he does not consent to his 
partner’s making the deal in question, but is opposed to it. This con- 
veys notice to the party that the general implied agency of the other 
partner does not exist as to the matter; in short, that he has no author- 
ity from the dissenting partner to bind him in such matter. In Parsons 
on Partnership, § 8&4, it is said: 


“Tf the act of the partner be forbidden by his copartner, and notice 
is given to the person with whom he deals, he no longer acts as his 
agent, and his act is only his own.” 


In Lindley on Partnership it is said: 


“A person who ‘has notice that the authority of a partner is re- 
stricted cannot hold the firm liable if he chooses to deal with that 
partner in a matter beyond his authority as restricted. Therefore, 
where the defendant, who was in a partnership, sent the plaintiff no- 
tice telling him not to supply goods to the firm without defendant’s 
written order, and the plaintiff, notwithstanding, supplied goods to de- 
fendant’s partner, it was held that the defendant was not liable.” Id. 
vol. 1, § 170. 


In Yeager v. Wallace, supra, Ellis v. Allen, supra, and Wilcox v. 
Jackson, supra, Moffitt v. Roche, supra, and Cargill v. Corby, supra, 
notice was given to the person dealing with the other partner singly, 
that the dissenting partner objected to the deal, was opposed to it, 
protested against it. 

Did Hoover subsequently, or pending the creation of the debt repre- 
senting the overdraft, do anything whereby he was estopped on his 
former objection? Nineteen hundred dollars of the overdraft was paid 
to Hoover himself, on checks drawn by the firm in his favor. As to 
this sum, of course, he is estopped, and judgment must be rendered 
against him, with interest from the filing of the bill. He had no 
knowledge of the fact that his firm was at the time overdrawing its 
account; nor, indeed, had he such knowledge until about the time the 
present bill was filed, but, as he received the money personally, he 
must return it. He should not be held responsible, however, for the 
rest of the overdraft. This, after the notice given to the cashier, must 
be regarded as having been advanced wholly on the credit of the other 
partner Mason. Hoover had no knowledge of the matter at all. 

It results that the decree of the chancellor must be modified in the 
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particular just stated, reducing the amount of the decree to the amount 
stated, and in other respects reversed. The complainant will pay two- 
thirds of all of the costs of the cause, and the defendant Hoover one- 
third. ‘ 

It is not improper to note that in the uniform partnership law, 
adopted by several of the states of our Union, and by our General 
Assembly of 1917 (Acts of 1917, c. 140), the common law on the 
subject of the agency of partners inter sese was adopted, in substance, 
as we have stated it in the present opinion. Id. § 9. The hardship 
assumed to exist in the concurring opinion is met in section 18, subsec. 
“b,” of that act, just as the common law met it, and as we have indi- 
cated the common-law rule in the foregoing opinion. 


BANK’S RIGHT TO CHARGE BACK UNCOLLECTED 
CHECK. 


Snyder v. Hamilton National Bank, Supreme Court of Colorado, May 6, 1918. 177 
Pac. Rep. 1069. 


The plaintiff. deposited two checks aggregating $2,500.00 in the 
defendant bank. The checks were drawn on the defendant and 
proved to be uncollectible because they had been drawn against 
an uncollected check on which payment was subsequently stopped. 
It was held that the defendant was entitled to revoke the credit 
which it gave the plaintiff at the time of making his $2,500.00 de- 
posit, 

Error to District Court, City and County of Denver; George W. 
Allen, Judge. 

Action by Ira C. Snyder against the Hamilton National Bank. Judg- 
ment for defendant, and plaintiff brings error. Affirmed. 

Charles K. Phillips, of Denver (William A. Reef, of Denver, on the 
brief), for plaintiff in error. Bardwell, Hecox, McComb & Means, of 
Denver, for defendant in error. 

HILL, C. J. The plaintiff in error seeks to recover from the de- 
fendant in error bank $1,750, which he alleges was the amount he had 
on deposit in the bank subject to check on November 26, 1915. Trial 
was to the court, which found the issues in favor of the defendant 
bank and gave it judgment for costs. 

The record discloses that on September 17, 1915, the plaintiff opened 
an accowct with defendant by depositing $100; that prior to Septem- 
ber 29tn, following, he had given checks upon this deposit in the sum 


WOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, § 355. 
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of $99.30, leaving a balance due him of 70 cents; that previous to said 
September 29th Timothy Ross and Alfred Dunham were engaged in 
a real estate transaction, or negotiations pertaining to a partial ex- 
change and sale of properties, whereby the plaintiff was to receive a 
commission; that under the assumption that.the deal had been consum- 
mated Dunham gave to Ross, in Denver, two checks on a Telluride 
bank, payable to Ross, for $4,000 and $6,000, respectively, dated Sep- 
tember 29, 1915; that on the same day Ross gave to plaintiff checks 
on defendant bank for $1,000 and $1,500, respectively, in part payment 
for plaintiff’s services in the real estate deal; that at the time of giving 
these checks Ross had but a small amount on deposit in defendant 
bank, but upon the same day and at or about the same time he de- 
posited in the defendant bank to his credit the $4,000 Dunham check; 
that upon the same day and at or about the same time the plaintiff 
deposited to his credit in the defendant bank the two Ross checks 
hereinbefore referred to; that on the same day the plaintiff drew a 
check on his account in defendant bank to the Colorado State & Sav- 
ings Bank for $800; that before accepting it the cashier of this bank 
phoned the defendant bank asking if it was good and received an an- 
swer from some one that it was; that this $800 check was paid by de- 
fendant bank upon the same day. 

Thus far there is no conflict in the testimony. From this point on 
that of the plaintiff and the agents of the defendant differ materially. 
Mr. Weckbach, the defendant’s assistant cashier, testified, in substance, 
that early on the morning of September 30, 1915, Mr. Dunham, or his 
attorney, called at the defendant bank and notified the witness that 
Dunham had stopped payment on the $4,000 check to Ross; that the 
witness immediately notified Mr. Burger, the defendant’s cashier, of 
this fact. Mr. Burger testified, in substance, that after receiving this 
information he, upon the morning of September the 30th, notified the 
plaintiff that the checks which Ross had given him were not good be- 
cause they had been notified by the maker that payment had been 
stopped on the Dunham check, and that they would want him to make 
good the amount already honored on his check, viz.: $800; that the 
Dunham check was recharged to the Ross account and the Ross checks 
recharged to the plaintiff's account; that the Dunham check was in 
due time returned indorsed “payment stopped,” but that he acted 
in the matter immediately upon being notified that Dunham had stopped 
payment on it, and before its return; that in response to his demand 
upon plaintiff that he make the $800 overdraft good plaintiff said he 
would do so, he would make it good, etc.; that he had redeemed a debt 
he had at the Colorado State & Savings Bank, had redeemed some 
diamonds, and he would make the account good by getting the dia- 
monds and putting them in defendant bank; that he came back and 
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brought the collateral; that he gave his note to the defendant bank 
for $795.30 to square up the account, thus closing it; that he put 
up with the note as collateral certain diamonds; that thereafter he bor- 
rowed from defendant bank $100 or $150 more, which he repaid, and 
paid some little interest on the other; that thereafter, when it became 
due, he renewed the note or gave two new notes rather in lieu thereof, 
and that the defendant held these notes at the time plaintiff brought 
this suit; that all of these notes were payable to the defendant bank. 
The witness also testified that he secured a not from Mr. Ross payable 
to the bank for $1,500 as collateral upon the note of Mr. Snyder 
given for the purpose of paying up Snyder’s deficiency; that this Ross 
note was obtained at Snyder’s request; that on the morning of Sep- 
tember 30th, when he notified Snyder of his deficiency and the reason 
for it, Snyder asked the witness to get Ross to pay it, and that he 
(Burger) told him he would try to get the money from Ross; that in 
pursuance of his efforts under such promise Ross told the witness 
that he would get the money in ten days and that he gave to the wit- 
ness the $1,500 note payable to the bank; that he took this note for 
the protection of the plaintiff and at his request. 

The plaintiff testified that when he deposited the Ross checks he 
said, “Mr. Burger, I have some debts that are past due; can I check 
on this to do it?” that he (Burger) said, “Sure, this is as good as 
wheat.” He admits that he was notified by Burger of the stoppage of 
payment on the Dunham check, etc.; he also admits the giving of the 
original note and the putting up of the collateral as security for it, 
which note would represent the amount of his overdraft in defendant 
bank, were the two Ross checks properly recharged to him. He also 
admits the giving thereafter of the renewal or new notes representing 
the purported obligation. His explanation for giving the first note is: 
That on the morning of September 30th Mr. Burger told him that 
Dunham had stopped payment upon a check that had got him into 
difficulty, etc. That the transaction had got him into trouble with 
his directors and he said: “I wish you would help me out in some way. 
I will get the money out of Ross. I am going to get the money out of 
Ross and Dunham. Dunham is the man. I want you to help me out 
some way, as a personal accommodation, so I can get the money out of 
Ross. * * *” That Burger wanted to know if he would not go and 
get some collateral and put up there with him personally so he could not 
get in trouble with his directors. That he then said, “In the meantime, 
I had talked it over with my friend. I went back the next morning and 
he still insisted I could get some collateral and I went and got collateral 
and went on my note and when I got him that collateral I said: “Mr. 
Burger, hold this collateral in your hands and don’t mix it with the 
bank’s interest. I am doing this as a personal accommodation to you 















484 THE BANKING LAW JOURNAL. 





and you get the money out of Ross.’” That Burger called him the 
next day and said: “I think I have saved myself and you, too. I have 
taken Ross’ note for the amount for ten days. We have known Ross; 
he always pays his bills; he is sometimes slow, but never refuses to pay 
his bills. I have his note; as soon as that is paid you can have your 
money.” The witness admits that he renewed his note to the bank on 
November 24th by giving two notes and paid some interest on them, 
but said: “I do not know of making the notes to the Hamilton National 
Bank; I was endeavoring to aid Mr. Burger in view of his own sug- 
gestion to keep him out of difficulty with his directors and to give him 
time; Mr. Burger was a stranger tome. * * * Mr. Ross was abso- 
lutely a stranger to me.” Referring to Exhibits 1 and 2, which were the 
‘renewal notes executed by the plaintiff to the bank, and not to Burger, 
on November 24, 1915, the witness says, “I had made, executed, and 
delivered Exhibits 1 and 2 formally.” He denies that the Dunham. 
checks were ever mentioned between them until he was informed the 
next day of the difficulties which had arisen concerning the $4,000 one, 
but on cross-examination said, “In fact I supposed until recently that 
the full $10,000 had been deposited there (meaning the two Dunham 
checks) ; I learned only $4,000.” This statement concerning his sup- 
position of the disposition of the Dunham checks is hardly consistent 
with his statement that he knew nothing about their disposition or with 
his counsel’s contention that he was relying solely upon his (Ross’) 
checks regardless of where Mr. Ross was to get the money to pay him, 
or on the assumption that he then had it or that the bank would other- 
wise extend credit to him or Ross, for it, and especially so when. 
according to his testimony he was the negotiator or agent between Ross 
and Dunham, knew all about the transaction, and was to get $7,500 
from Ross’ side of it if it went through. 

‘The witness Burger denied the truth of plaintiff’s testimony pertain- 
ing to his statements to him or any communication other than as here- 
tofore and hereafter set forth in Burger’s testimony, or that there were 
any personal transactions between ‘them or any reference to any such. 
He says that plaintiff's first note was made payable to the bank, which 
the plaintiff does not deny, as well as the second two (which so show). 
He also says that Ross was practically a stranger to him; that he 
opened his first account with the bank at the same time the plaintiff 
did; and that he was introduced to the witness by the plaintiff. Per- 
taining to his giving the plaintiff permission to check, as he did, on 
the strength of the Ross checks, Mr. Burger admits that at the time 
plaintiff deposited the Ross checks he might have thus asked him. 

The plaintiff contends that the record discloses that the bank in no 
manner predicated the crediting of the $2,500 Ross checks to plaintiff 
upon anything but its own reliance on the account Ross maintained 
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with it, and that it positively assured the plaintiff, through its cashier, 
that the Ross checks drawn on it were good. The difficulty with this 
position is that it ignores the testimony on behalf of the defendant. 
As heretofore stated, the testimony was conflicting on this question. 
It cannot be harmonized. It was the province of the trial court to 
determine who was telling the truth, and it is not the privilege of this 
court to disturb that finding. In commenting on this phase of it, the 
court said: 


“From the evidence in this case the court is of the opinion that the 
plaintiff obtained the credit of $2,500 upon the 29th day of September 
by reason of the deposit of the $4,000 check called the Dunham check, . 
which was afterwards repudiated; and when the bank discovered that 
the check by Dunham, upon which it had a right to rely, and as the 
court finds from the evidence did rely, was repudiated in payment by 
the drawer of the check, that good conscience and the law ought to 


protect the bank against the payment of the $2,500 of the fund which 
must result, if paid, in an absolute loss to the bank.” 


There being evidence to support this finding, we are not at liberty to 
disturb it. 

If we understand it correctly, the next contention of plaintiff is that, 
when the bank received the Ross checks for deposit by plaintiff, cred- 
ited them to his account, and charged them to Ross’ account, because 
these checks were drawn upon Ross’ account at defendant bank, it 
constituted a payment of them to the plaintiff by the bank, and not 
an extension of credit to the plaintiff; that if the Ross account proved 
insufficient to satisfy them, or uncertain upon account of checks de- 
posited by him which might be returned, in accepting the Ross checks 
the credit was executed to Ross and not to the plaintiff; and for that 
reason that, regardless of what might thereafter happen concerning the 
Ross account, the bank was not at liberty to recharge the Ross checks 
to the plaintiff, and hence was owing him the amount sued for. This, 
upon the theory that when a bank accepts a check drawn on itself, 
either in payment or by depositing to the credit in the bank of the per- 
son presenting it, it is presumed to know whether the check at that time 
is good or not, and, if it accepts it, it cannot thereafter repudiate its 
act in this respect. The ‘following cases are cited as sustaining this 
contention: City National Bank v. Burns, 68 Ala. 267, 44 Am. Rep. 138; 
National Bank v. Burkhardt, 100 U. S. 686, 25 L. Ed. 766; Oddie et al. 
v. National City Bank, 45 N. Y. 735, 6 Am. Rep. 160; S. & E. Trust Co. 
v. Huff, 63 Wash. 225, 115 Pac. 80, 33 L. R. A. (N. S.) 1023, Ann. 
Cas. 1912D, 491; National Bank v. Berrall, 70 N. J. Law, 757, 58 Atl. 
189, 66 L. R. A. 599, 103 Am. St. Rep. 821, 1 Ann. Cas. 630; Levy v. 
Bank, 4 Dall. 234, 1 L. Ed. 814; Michie on Banks and Banking, vol. 
2, § 124. ‘ 

Wamcis an agreement expressed or implied, or understanding di- 
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rectly or indirectly to the contrary, we may concede that the general 
rule as contended for and supported by these authorities is correct, but 
as said in the first of them, viz. City National Bank v. Burns, 68 Ala. at 
page 275, 44 Am. Rep. 138: 


“Contracts, agreements, transactions between parties should have 
operation and effect according to their intention.” 


And again at page 276 (44 Am. Rep. 138): 
“It is the intention of the parties which must govern.” 


In Lumsdon v. Gilman et al., 81 Hun, 526, 30 N. Y. Supp. 1124, it 
appears that the depositor and defendant agents both knew, when the 
draft which was drawn on the defendant bank was offered for deposit, 
that the drawer was insolvent. He then had an apparent credit with 
the bank exceeding the amourit of the draft, but afterwards an error 
was discovered which entirely absorbed the apparent credit. The bank’s 
clerk testified that he accepted the draft under an agreement with 
plaintiff that if there was any trouble about it it should be charged back 
to plaintiff's account. It was held proper to ascertain the intention 
of the parties, and that a verdict for the defendant bank on that issue 
would not be disturbed. 

In Arkansas Trust & Banking Co. v. Bishop, 119 Ark. 373, at page 
375, 178 S. W. 422, at page 423, the court said: 


“The only question in this case for decision of the jury was whether 
the bank accepted the check and became liable to the payment of the 
amount for which it issued its deposit slip to the drawee thereof. The 
intention of the parties to the transaction could properly have been 
shown for the determination of this question.” 


In Pollack v. Bank of Commerce, 168 Mo. App. 368, 151 S. W. 774, 
it is held that a depositor may make a valid agreement with the bank 
that payment shall be deferred for a reasonable time until the bank 
can ascertain whether or not there are sufficient funds of the drawer 
in its hands to pay it, and that such an agreement may be established 
from a custom to that effect, etc. These cases, while not exactly like 
the one under consideration, involve somewhat similar propositions. 

The court found, and there is evidence from which it can properly 
be inferred, that the plaintiff obtained the credit of the $2,500 evi- 
denced by the Ross checks to him by reason of the deposit of the 
$4,000 Dunham check by Ross. This, of course, had to be under the 
assumption that the Dunham check would be paid, and, in case it was 
not, that the bank necessarily had the right to recharge the Ross checks 
to the plaintiff the same as it would have, had the Dunham check been 
deposited by him. When the shortage created by the Dunham check 
was disclosed, it immediately did so; he was advised to that effect 
the next morning after he had deposited the Ross checks, and was re- 
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quested to make good the amount of his overdraft given on the strength 
of this credit. In response to this demand, he voluntarily, when in 
possession of all the facts, acquiesced in this arrangement and gave his 
note and security for the overdraft which terminated in the closing of 
his account. His actions at that time were in harmony with the 
court’s finding, as is his testimony in part to the effect that Mr. Burger 
told him he could.draw checks on the strength of his deposit of the 
Ross checks to pay other indebtedness; otherwise, if the checks were 
accepted as that much cash when deposited, why the necessity of get- 
ting permission at all to check on this account? 

In Lovell v. Goss, 45 Colo. 304, 101 Pac. 72, 22 L. R. A. (N. S.) 
1110, 132 Am. St. Rep. 184, this court quotes with approval from Man- 
hattan Life Insurance Co. v. Wright, 126 Fed. 82, 61 C. C. A. 138: 


“The practical interpretation given to their contracts by the parties 
to them while they are engaged in their performance, and before any 
controversy has arisen concerning them, is one of the best indications 
of their true intent, and courts that adopt and enforce such a construc- 
tion are not likely to commit serious error.” 


This declaration is applicable here, and is just what the trial court 
did. The plaintiff admits that after he was advised of both his and 
Ross’ shortage occasioned by the stopping of payment on the Dunham 
check, and after he had talked it over with a friend, he went back to the 
bank the next day and gave his note (and secured it with diamonds) 
to represent the amount of this shortage, which did not exist had he 
the right to rely upon his deposit of the Ross checks. In such circum- 
stances, when the testimony is considered as a whole, we cannot agree 
that there is no competent testimony to sustain the finding of the trial 
court. 

The judgment is affirmed. 

Affirmed. 


INHERITANCE TAX ON CERTIFICATE OF DEPOSIT. 


Hoyt v. Keegan, Supreme Court of Iowa, May 13, 1918. 167 NW. W. Rep. 521. 


Under the inheritance tax law of Iowa a negotiable certificate 
of deposit, owned and kept in the possession of a non-resident de- 
cedent, representing a deposit with a bank in the State of Iowa, 
is subject to the collateral inheritance tax. 


Appeal from District Court, Clinton County; A. P. Barker, Judge. 
Application for an order in probate. The question involved was 


whether certain property of the estate was subject to a collateral in- 
heritance tax. The trial court held adversely to the claim of the 
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Treasurer of State for an assessment of such tax, and he has appealed. 
Reversed and remanded. 

H. M. Havner, Atty. Gen. J. W. Kindig, Asst. Atty. Gen., and 
George Claussen, of Clinton, for appellant. Wolfe & Wolfe, of Clin- 
ton, for appellee. 

EVANS, J. Henry Breen was at the time of his decease an actual 
resident of Illinois. He died there on July 23, 1915,-intestate. He left 
surviving him neither wife nor child nor parent. His estate therefore 
passed wholly to collateral heirs. The principal administration upon 
his estate was had in the State of Illinois. At the time of his death 
and for some time prior thereto he held a certificate of deposit in the 
usual form of one of the banks of Clinton, Iowa, for $1,518. He also 
had on deposit in a savings bank at Clinton, Iowa, the sum of $6,207, 
which was evidenced by a savings bank passbook. This passbook and 
the certificate were at all times kept by the deceased in his lifetime in 
his actual possession in Illinois. Because of these deposits ancillary 
administration was had in the probate court of Clinton county, Iowa. 
An administrator was appointed by such court, who collected the funds 
in question, and reported the same, and applied for an order authoriz- 
ing him to pay the same to the Illinois administrator. In resistance 
to such application the treasurer of state appeared and claimed the 
statutory tax upon collateral inheritances to the extent of 5 per cent. 
of the fund thus collected by the ancillary administrator. The question 
therefore is whether these funds came within the jurisdiction of the 
courts of this state within the meaning of section 148la, and became 
thereby subject to such tax, notwithstanding that the deceased was an 
actual resident of Illinois. The certificate of deposit is not set out 
in the record, but it seems to be conceded that it was in form a ne- 
gotiable instrument. The passbook was not a negotiable instrument. 
In determining the actual situs of choses in action as personal prop- 
erty some authorities distinguish between negotiable paper and the non- 
negotiable evidences of indebtedness. We shall therefore consider the 
two items involved herein separately, and will take up the first item 
evidenced by the passbook. 

1. We have to do with section 148la, Code Supplement 1913. This 
section purports to subject to the collateral inheritance tax the— 


“estates of all deceased persons, whether they be inhabitants of this 
state or not, and whether such estate consists of real, personal or mixed 
property, tangible or intangible, and any interest in, or income from 
any such estate or property, which property is, at the death of the 
decedent owner, within this state or is subject to, or thereafter, for the 
purpose of distribution is brought within this state and becomes sub- 
ject to the jurisdiction of the courts of this state * * *” 


This statute appears to be identical with a corresponding statute of 
the State of New York, and is said to have been borrowed therefrom. 
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In re Adams Estate, 167 Iowa, 382, 149 N. W. 531, L. R. A. 1915C, 95. 
It has been held repeatedly in the State of New York that bank de- 
posits of nonresidents in the taxing state come within the operation 
of this statute. In re Romaine, 127 N. Y. 80, 27 N. E. 759,12 L. R. A. 
401; In re Whiting, 150 N. Y. 27, 44, N. E. 715; 34 L. R. A. 232, 55 
Am. St. Rep. 640; In re Houdayer, 150 N. Y. 37, 44 N. E. 718, 34 
L. R. A. 235, 55 Am. St. Rep. 642. The Supreme Court of the United 
States has held to the same effect. Blackstone v. Miller, 188 U. S. 
189, 23 Sup. Ct. 277, 47 L. Ed. 439. The same holding has been an- 
nounced by the courts of Illinois, Massachusetts, Maryland, and Min- 
nesota. People v. Griffith, 245 Ill. 532, 92 N. E. 313; Kennedy v. 
Hodges, 215 Mass. 112, 102 N. E. 432; State v. Dalrymple, 70 Md. 
294, 17 Atl. 82, 3 L. R. A. 372; State v. Probate Court, 128 Minn. 
371, 150 N. W. v. Probate Court, 128 Minn. 371, 150 N. W. 1094, 
L. R. A. 1916A, 901. The general ground of the holding may be indi- 
cated by a few excerpts from the cases. 
Blackstone v. Miller, 188 U. S. 189, 23 Sup. Ct. 277, 47 L. Ed. 439: 


“The question then is narrowed to whether a distinction is to be 
taken between tangible chattels and the deposit in this case. There 
is no doubt that courts in New York and elsewhere have been loath to 
recognize a distinction for taxing purposes between what commonly is 
called ‘money in the bank and actual coin in the pocket.’ The practical 
similarity more or less has obliterated the legal difference. [Citing au- 
thorities.] In view of these cases, and the decision in the present case, 
which followed them, a not very successful attempt was made to show 
that by reason of the facts that we have mentioned, and others, the 
deposit here was unlike an ordinary deposit in a bank. We shall not 
stop to discuss this aspect of the case, because we prefer to decide it 
upon a broader view. 

“If the transfer of the deposit necessarily depends upon and in- 
volves the law of New York for its exercise, or, in other words, if. the 
transfer is subject to the power of the state of New York, then New 
York may subject the transfer to a tax. [Citing authorities. ] 

“But it is plain that the transfer does depend upon the law of New 
York, not because of any theoretical speculation concerning the where- 
abouts of the debt, but because of the practical fact of its power over 
the person of the debtor. * * * 

“What gives the debts validity? Nothing but the fact that the law of 
the place where the debtor is will make him pay. It does not matter 
that the law would not need to be invoked in the particular case. * . 
So again, what enables any other than the very creditor "eo * @ 
collect the debt? The law of the same place. * * 

“Power over the person of the debtor confers sartediction, we repeat. 
And, this being so, we perceive no better reason for denying the right 
of New York to impose a succession tax on debts owed by its citizen 
than upon tangible chattels found within the state at the time of the 
death. 

“The maxim, ‘Mobilia sequuntur personam,’ has no more truth in the 
one case than in the other. When logic and the policy of the state con- 
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flict with a fiction due to historic tradition, the fiction must give way.” 
Estate of Houdayer, 150 N. Y. 37, 44 N. E. 718, 34 L. R. A. 235, 
55 Am. St. Rep. 642: 


“The decedent brought his money into this state, deposited it in a 
bank here, and left it here until it should suit his convenience to come 
back and get it. * * * If he had deposited in specie, to be returned 
in specie, there can be no doubt that the money would be property in 
this state subject to taxation. But, instead, he did as business men 
generally do, deposited his money in the usual way, knowing that, not 
the same, but the equivalent, would be returned to him upon demand. 
While the relation of debtor and creditor technically existed, practically 
he had his money in the bank, and could come and get it when he 
wanted it. It was an investment in this state, subject to attachment by 
creditors. If not voluntarily repaid, he could compel payment through 
the courts of this state. The depository was a resident corporation, and 
the receiving and retaining of the money were corporate acts within 
this state. Its repayment would be a corporate act within this state. 
Every right springing from the deposit was created by the laws of this 
state. Every act out of which those rights arose was done in this state. 
In order to enforce those rights, it was necessary for him to come into 
this state. Conceding that the deposit was a debt, conceding that it 
was intangible, still it was property. in this state for all practical pur- 
poses, and in every reasonable sense within the meaning of the transfer 
tax act.” 


The foregoing is quite in harmony with the utterances of this court 
in Hunt v. Hopley, 120 Iowa, 695, 95 N. W. 205, and Heinz v. Board, 
121 Iowa, 445, 96 N. W. 967, upon an analogous question. It is urged 
that such a rule results in double taxation. This is doubtless true in a 
very practical sense. And yet it has uniformly been held that it is not 
double taxation in‘a constitutional sense. In re Hartman, 70 N. J. Eq. 
664, 62 Atl. 560; Hopkins’ Appeal, 77 Conn. 644, 60 Atl. 657; In re 
Daly, 182 N. Y. 524, 74 N. E. 1116. 

It must be conceded also that there is a measure of inconsistency 
on the part of the taxing power in the different rules applied as against 
the resident and the nonresident in fixing the legal situs of intangible 
personal property. As against the resident it attaches the personal 
property to his person and fixes the legal situs thereof within the state, 
even though the actual situs be in another state. As against the non- 
resident it separates the property from the person of the owner and 
fixes upon the actual situs thereof as the legal situs, regardless of the 
domicile of the owner. As to this exercise of power and the method 
thereof the Supreme Court of the United States has said: 


“No doubt, this power on the part of two states to tax on different 
and more or less inconsistent principles leads to some hardship. It 
may be regretted also that one and the same state should be seen tax- 
ing, on the one hand, according to the fact of power, and, on the other, 
at the same time, according to the fiction that, in successions after death, 
‘mobilia sequuntur personam,’ and domicile governs the whole. But 
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these inconsistencies infringe no rule of constitutional law.” Black- 
stone v. Miller, 188 U. S. 189, 23 Sup. Ct. 277, 47 L. Ed. 439. 

“That personal property of the testator domiciled in New Jersey is 
located in New York, and is subject to the payment of a succession 
tax there, does not prevent the exaction of a succession tax with re- 
spect thereto by New Jersey. Re Hartman, 70 N. J. Eq. 664, 62 Atl. 
560. The court said that it was apparent that if the assessment of 
the tax in New Jersey be sustained, the result will be the requirement 
of the payment of two taxes of like character by the same legatees for 
the right of succession to the gifts of the testatrix, but that this unfor- 
tunate situation cannot control the determination of the questions pre- 
sented, for such a condition frequently arises, and, while its presence 
always induces most careful consideration on the part of the court to 
find some legal method to prevent it, it must be submitted to unless it 
can be avoided under settled rules relating to the subject. So it was 
held in Hopkins’ Appeal, 77 Conn. 644, 60 Atl. 657, that payment of a 
transfer tax to the state in which the property is situated does not pre- 
vent the exaction of a similar tax by the state in which the testator was 
domiciled.” 15 L. R. A. (N. S.) 151, note to Mann v. Carter. 


We think it must be said that under the clear weight of authority the 
savings bank deposit was subject to the collateral inheritance tax under 
our statute. 

II. Does the same rule apply to the certificate of deposit as a ne- 
gotiable paper? We held in Gilbertson v. Oliver, 129 Iowa, 568, 105 


N. W. 1002, 4 L. R. A. (N. S.) 953, that negotiable paper held by a 
nonresident in the state of his own domicile was not subject to the 
tax, even though the debtor resided within this state. In that case 
section 1467, since repealed, was the statute under consideration. The 
present statute (section 148la) is more comprehensive and searching in 
its provisions, and the question remains whether the same construction 
should be applied to it as was applied in the Gilbertson Case to section 
1467. Clearly it was not intended as a re-enactment of section 1467. 
Clearly also it was intended to reach property which could not be 
reached under the provisions of the former section. The reason usually 
given for making a distinction between negotiable and nonnegotiable 
paper on the question of situs of the property represented thereby is 
that negotiable paper is inseparable from the property right, and is in 
a sense the property entity; that its actual situs therefore determines 
the actual situs of the intangible property itself; that therefore, if a non- 
resident has negotiable paper in his own possession in the state of his 
own domicile, then the actual situs of the property itself is there. Some 
such dictinction is recognized by the Supreme Court of the United 
States in Blackstone v. Miller, supra. 

There is also a question of public policy involved in that it imposes 
a burden upon the negotiable paper of the state which must eventually 
and indirectly be borne by the debtor residents of the state. The ques- 
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tion of public policy, however, is one only for the consideration of 
the Legislature. 


The question confronting us now is whether a fair construction of 
the present statute will permit a distinction to be made as between in- 
tangible property represented by negotiable paper and that represented 
otherwise. The reason for holding that the savings bank deposit came 
within the jurisdiction of the courts of this state by the administration 
proceedings applies in the same manner and with the same force to the 
negotiable certificate of deposit. This precise question received the 
consideration of the Supreme Court of Minnesota in State v. Probate 
Court, 128 Minn. 371, 150 N. W. 1094, L. R. A. 1916A, 901, wherein 
it was held that a distinction was not permissible in the application 
of a similar statute. It was therein said: ; 


“Whether the right of succession to promissory notes held by non- 
residents is taxable by the state having jurisdiction over the maker does 
not appear to have received much attention from the courts. But it is 
difficult to see why the reasoning which establishes the right to tax the 
transfer of an ordinary debt does not also establish the right to tax 
the transfer of a promissory note, which is merely an evidence of debt. 
* * * While there are decisions to the contrary, it is fairly well 
settled that debts evidenced by promissory notes are assets at the domi- 
cile of the debtor, and are sufficient to confer jurisdiction for adminis- 
tration purposes upon the courts of such domicile. The Supreme Court 
of the United States says: “The general rule of law is well settled that 
for the purpose of founding administration all simple contract debts 
are assets at the domicile of the debtor, and that the locality of such a 
debt for this purpose is not affected by a bill of exchange or promis- 
sory note having been given for it, because the bill or note does not 
alter the nature of the debt, but is merely evidence of it, and therefore 
the debt is assets where the debtor lives, without regard to the place 
where the instrument is found or payable.’ [Citing authorities.] Where 
the courts of the debtor’s domicile have jurisdiction of the debt for 
purposes of probate administration, it goes without saying that they had 
jurisdiction for the purpose of enforcing a succession tax. It is said 
that bonds and commercial paper are something more than mere evi- 
dences of indebtedness, and it has been held that they may be subject 
to a succession tax by the state within whose jurisdiction they are 
found, although neither the debtor nor the creditor are residents of 
such state; and this is perhaps true, but if so, it does not divest the 
state having jurisdiction of the debtor of any power possessed by such 
state to enforce its own tax. It is unquestioned that the right to 
succeed to the ownership of the property of a decedent ought not to be 
burdened with a double tax, but it is equally unquestioned that, under 
some circumstances, both the state where the decedent resided and the 
state where his property is located or his debtor resides, have power to 
impose such tax. Where the power exists, the extent to which it shall 
be exercised rests exclusively with the Legislature. The determination 
of such questions is outside the domain of the courts. The case at bar 
involves no question of double taxation, however, for the tax now 
under consideration is the only tax sought to be imposed. The relator 
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must invoke the law of Minnesota to obtain the possession and bene- 
ficial enjoyment of the property in question. This is true as to all the 
sorts of property here involved, and we are of the opinion that the 
state has power, in respect to all such property, to tax the right to suc- 
ceed to the ownership thereof.” 

The sweeping provisions of our present statute indicate an intent 
of the Legislature to exercise the full taxing power of the state as re- 
spects all forms of property coming within the jurisdiction of the 
courts of the state. Under these provisions we see no way to withhold 
the application thereof from negotiable paper. 

We think therefore, that both items involved in the controversy were 
subject to the tax claimed. The order of the trial court is therefore re- 
versed. 

Reversed and remanded. 

PRESTON, C. J., and LADD and SALINGER, JJ., concurring. 


BANK NOT LIABLE FOR MONEY BORROWED BY 
TRUSTEES OF EMPLOYEES’ SAVINGS FUND. 


—_————_ 


Commonwealth Trust Company of Pittsburgh v. First-Second National Bank of 
Pittsburgh, Supreme Court of Pennsylvania, January 21, 1918. 
103 Atl. 598. 


The trustees of a savings fund, created for the benefit of the em- 
ployees of a national bank, borrowed $60,000 from the plaintiff bank 
on their note, giving shares of the national bank stock as security. 
Afterwards the national bank failed and its stock became worthless. 
It was held that the plaintiff could not compel the national bank to 
pay the note. 

Appeal from Court of Common Pleas, Allegheny County. 

Bill in equity to require payment of a note by the Commonwealth 
Trust Company of Pittsburgh against the First-Second National Bank of 
Pittsburgh, the First National Bank of Pittsburgh, and others, as trustees 
and individually. From a decree dismissing the bill, plaintiff appeals. 
Affirmed. 

From the record it appears that deposit slips showing a deposit of the 
money received upon the loan in the private account of the President of 
the bank were admitted in evidence to corroborate other evidence to 
show that the bank received no pecuniary benefit from the loan. 

Argued before BROWN, C. J:, and POTTER, MOSCHZISKER, 
FRAZER, and WALLING, JJ. 

John M. Freeman, H. F. Stambaugh, and Watson. & Freeman, all 
of Pittsburgh, for appellant. George E. Alter, of Pittsburgh, for ap- 
pellees. 
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WALLING, J. In November, 1912, the First National Bank of Pitts- 
burgh established among its employees, numbering about 120, a benefit 
plan by which three active officers of the bank were named as trustees, 
to whom each employee could at his option pay 6 2/3 per cent. of his semi- 
monthly salary. In that event, and in that event only, the bank agreed 
to add thereto a sum equal to 10 per cent. of such salary, making a total 
savings fund of 16 2/3 per cent. Practically all of the employees joined 
in the plan and were called “participants.” The bank at its expense was 
to provide a bookkeeper. The plan contemplated 8-year cycle periods, 
but the bank reserved the right to discontinue it on the Ist day of Janu- 
ary of any year after 1914, by giving 30 days’ notice. The plan provided 
for disposition of the fund belonging to a participant on his quitting the 
service. In no event could the bank derive profit from the plan, and only 
on a certain contingency was money paid in by it to be returned. The 
plan contemplated that the fund should be invested by the trustees, and 
permitted them to subscribe for 1,000 shares of the bank’s new stock, at 
$175 per share; the par value being $100. But such permission was 
conditioned on the trustees’ procuring and paying the bank the $175,000 
in cash for the stock, which stock was to remain in the hands of the 
trustees until the employee severed his connection with the bank. The 
directors approved the plan, but it was not submitted to the stockholders. 
From about December 1, 1912, to June 30, 1913, the participants paid the 
trustees as stipulated; and in each case the bank paid its 10 per cent. 
In fact, as matter of convenience, the bank during that time retained the 
6 2/3 per cent. and paid it direct to the trustees. In March, 1913, Oscar 
L. Telling, who was president of the bank and also one of said trustees, 
requested of plaintiff, the Commonwealth Trust Company of Pittsburgh, 
a loan of $60,000. He stated that the request was made on behalf of 
the bank; also explained the plan and that the money was to purchase 
stock of the bank, which would be put up as collateral. The officers of 
the trust company took the matter under advisement for some days. 
Meantime at their request he furnished them a full copy of the plan, in- 
cluding the resolution of the directors relating thereto. During the 
negotiations Mr. Telling stated to said officers that the bank was back 
of the loan. 

Pending these negotiations the bank made a preliminary agreement of 
merger with the Second National Bank of Pittsburgh, by which, when 
completed, the latter purchased the assets and assumed the liabilities of 
the former and became the First-Second National Bank of Pittsburgh. 
The president thereof, Mr. W. S. Kuhn, also took up the matter of the 
loan with the plaintiff and wrote its president a letter expressing his in- 
tention of continuing in operation the benefit plan for the employees of 
the First National Bank. The letter also states that: 


“T am aware that the trustees for the clerks of the First National Bank 
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have applied to your good institution for a loan of $60,000 to be secured 
by 450 shares of the capital stock of the First National Bank of Pitts- 
burgh, and this application has been made with my knowledge and ap- 
proval.” 


Subsequent to the receipt of that letter and upon further consideration 
the trust company accepted the loan and took therefor a collateral note 
of $60,000, drawn payable to the order of the trustees, and signed and 
indorsed by them as such. The collateral consisted of 450 shares of the 
stock of the First National Bank of Pittsburgh, which in said note is stated 
to be of the market value of $67,500. The trust company turned over the 
$60,000 by a treasurer’s check, payable to the order of the trustees 
and indorsed by them as such. Before the loan was made plain- 
tiff knew that Mr. Telling was one of the trustees; and the loan 
was entered and continued on the books of the company as a loan 
to them. The chancellor and court below find that the loan was 
made to the trustees, and not to Mr. Telling as president or agent of the 
bank. The trustees bought 4 shares of the stock of the First National 
Bank so deposited as collateral and the remaining 446 shares of Mr. 
Telling, paying in each case $150 per share. The $60,000, with $7,500 
which had accumulated under the plan, paid for the stock. The trustees 
turned the $60,000 check over to Mr. Telling, who deposited it in his 
private account in the First National Bank, and later checked it out in 
payment of his indebtedness to that bank. Mr. Telling’s employment as 
president of the bank was by contract which gave him the powers usually 
conferred upon presidents of national banks of like size, and also am- 
ple authority to exercise his discretion in the internal administration of 
the affairs of the bank, with complete control of the subordinate officers 
and employees of the bank. 

On July 7, 1913, the First-Second National Bank was closed by the 
Comptroller of the Currency, and remained so until April, 1914. Mean- 
time the First National Bank went into liquidation and its stock became 
practically worthless. No formal action was taken to abandon the benefit 
plan, but nothing was paid to the trustees thereon after the bank was 
closed. The trustees paid plaintiff $3,000 on account of the loan, and 
there is now a balance of $305.55 of trust funds in their hands, for 
which they have ever been ready to account. The trust company filed its 
bill in this case to compel the bank to pay the note or to so continue the 
benefit plan as to raise funds sufficient for that purpose. The chancellor 
heard the case upon bill, answer, replication, and testimony, and found 
the facts and legal conclusions; and the court below passed upon the ex- 
ceptions filed thereto and dismissed the bill. Plaintiff took this appeal. 

We have considered each assignment of error, but find nothing to justify 
a reversal of the decree. The loan was made either to the trustees or to 
the bank, and the finding that it was made to the former accords with 
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the evidence. If so, Mr. Telling’s assertion that he represented the bank, 
or that it was back of the loan, would not render the bank liable. The 
president of a national bank has no authority to obligate it as guarantor, 
surety, or indorser. First National Bank of Duncan v. Anderson, 141 
Fed. 926, 928, 73 C. C. A. 160; Western National Bank of N. Y. v. Arm- 
strong, 152 U. S. 346, 14 Sup. Ct. 572, 38 L. Ed. 470; Monongahela Nat. 
Bk. v. Harmony Land Co,. 226 Pa. 440, 75 Alt. 687, 18 Ann. Cas. 727; 
Worthington v. Schuylkill Electric Ry. Co., 195 Pa. 211, 45 Alt. 927. 
In Aldrich v. Chemical National Bank, 176 U. S. 618, 20 Sup. Ct. 498, 44 
L. Ed. 611, the bank was held liable because it received the money. This 
was such an exceptional transaction that, even considering it as a loan 
to the bank, the rule that the president or other executive officer of such 
institution has implied authority to borrow money on its behalf in the 
usual course of business would not apply. See Dorsey v. Abrams et al., 
85 Pa. 299, 27 Am. Rep. 657; First Nat. Bank of Allentown v. Hoch, 89 
Pa. 324, 33 Am. Rep. 769. Treating it as a loan to the trustees the 
bank would not be liable on the parol guarantee of its president, especially 
as a national bank has no power to become an indorser or guarantor of 
the debt of another without benefit to itself. National Bank of Brunswick 
v. Sixth National Bank, 212 Pa. 238, 61 Atl. 889. Mr. Telling had no 
express authority from the bank to negotiate or secure this loan on its 
account, neither had he any implied authority. It was not a transaction 
relating to the internal management of the corporation, and there is noth- 
ing to indicate that it was such as ordinarily appertains to the office of 
bank president. So he could not obligate the bank for the loan, even as- 
suming that he attempted to do so. The court below finds on sufficient 
evidence that the bank did not receive the proceeds of the loan, so it is 
not liable on that ground Telling got the money. True, he used it to 
pay a note to the bank, but the note was a valid obligation which the 
bank exchanged for the money and its assets were not increased. Telling 
got the benefit in the payment of his note. 

Notwithstanding a determined effort on behalf of plaintiff, the court 
below finds that the 446 shares of stock turned over to the trustees by 
Telling belonged to him, and not to the bank. So it is not apparent how 
the bank received any benefit in a legal sense from this loan. The pur- 
chase of the stock from Telling was not a breach of trust; for while the 
trustees were given permission to purchase the stock from the bank, they 
were under no obligation to do so. - 

It is urged for plaintiff that in any event the bank must continue the 
benefit plan until a fund sufficient to pay the loan in question is realized ; 
and that it should do so in exoneration of its trustees. This seems to be 
a misconception of the situation. The bank could realize no profit out 
of the benefit plan; the participants were the beneficiaries. The bank’s 
agreement was to pay to the trustees when and only when the partici- 
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pants paid. It never assumed to compel the participants’ to pay, or to 
guarantee that they should do so; or to pay obligations incurred by the 
trustees. The plan recites that the trustees are to procure the cash to 
purchase the stock ; the bank assumed no such obligation. Plaintiff’s con- 
struction of the benefit plan, if correct, would in our opinion render it 
ultra vires the bank. 

A national bank has only such powers as are given expressly or by 
necessary implication. See McCormick v. Market Nat. Bank of Chicago, 
165 U. S. 538, 550, 17 Sup. Ct. 433, 41 L. Ed. 817; California Saving 
Bank v. Kennedy, 167 U. S. 362, 17 Sup. Ct. 831, 42 L. Ed. 198; Fowler 
v. Scully, 72 Pa. 456, 13 Am. Rep. 699; Bly v. White Deer Mt. Water Co., 
197 Pa., 80, 92, 46 Atl. 929; Bank of Barnwell v. Sixth National Bank, 
28 Pa. Super. Ct. 413. The implied powers are only such as are reason- 
ably necessary for the main purpose. Logan County Nat. Bank v. Town- 
send, 139 U. S. 67, 11 Sup. Ct. 496, 35 L. Ed. 107. Such bank has no 
power to borrow money, or to guarantee the payment of money borrowed 
by trustees, for use in the purchase of its stock to be parceled out among 
employees as a benefit fund. That a corporation is liable for money 
received by it on an ultra vires contract cannot assist plaintiff, because 
the bank did not get the money. And we agree with the conclusion of the 
court below “that the creation of a liability to collect from the employees 
a stipulated percentage and to contemporaneously therewith made a con- 
tribution to a fund so that a loan incurred in the administration of that 
fund might be’ paid, is beyond the power of a bank.” 

A national bank cannot purchase its own stock, except to prevent loss 
upon a debt previously contracted. So, on the theory that the bank and 
the trustees were one, that part of the plan providing for the purchase 
of the new stock by the trustees would be invalid; and the bank, having 
received no benefit from the transaction, could set that up as a defense 
to the loan which was made for such purpose. It is not necessary now 
to decide whether a national bank can create a benefit fund for, or share 
surplus earnings with, employees; for we are satisfied that what plaintiff 
contends the bank assumed to do here was beyond its power. Plaintiff 
relies upon Heinz v. National Bank of Commerce, 237 Fed. 942, 150 
C. C. A. 592. There, however, the stockholders authorized the bank to 
appropriate not to exceed one-tenth of the net profits in excess of 6 per 
cent. for the purpose of an employee’s pension and profit-sharing fund. 
And it was held to be within the implied powers of the bank, and that 
expenditures so made could not be recovered back at the instance of a 
stockholder. There no indebtedness was created nor any liability im- 
posed upon the bank except to distribute the fractional part of the net 
surplus as directed by the stockholders, to whom it in reality belonged. 
The decision there also rests on other grounds, but, assuming its entire 
accuracy, it is not parallel with the case at bar. 
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Evidence as to the inability of the trustees to personally pay the note 
in suit was properly excluded, as there was no claim or proof that they 
were personally liable or had mismanaged the trust. Under such circum- 
stances that question could not affect the liability of the bank. Mr. Tell- 
ing was acting as president of the bank, and it was not material to show 
that he actually exercised the powers conferred upon him by his contract 
of employment ; nor was it material to prove that for ten years previously 
the First National Bank had given its employees an annual bonus as addi- 
tional compensation under a somewhat similar plan. That would not 
change the rights of the parties, as this action is based upon the new 
plan. The original deposit slips, showing a deposit of the money in Mr. 
Telling’s private account, were properly proven and competent to cor- 
roborate other evidence. Littieri v. Freda, 241 Pa. 21, 80 Atl. 82; Dona- 
hue v. Connor, 93 Pa. 356; Charles v. Bishoff, 1 Sadler, 260; Pallman v. 
Smith, 135 Pa. 188, 19 Atl. 891. 

There is nothing in the other rulings on questions of evidence that 
seems to require comment. 

The assignments of error are overruled, and the decree is affirmed, 
at the costs of appellant. 


RIGHTS OF HOLDER OF NOTE, 


Reed v. West Loan & Trust Company, Court of Appeals of Georgia, May 17, 1918. 
95 8. EB. Bep. 1002. 


The transferee of the note given for an aggregate sum due on a day 
named therein, but providing by its terms for payment in monthly in- 
stallments covering a considerable period of time thereafter, acquires 
it without notice, where the past-due installments do not appear to be 
in arrears at the time of the transfer. Consequently the defense of 
failure of consideration cannot be interposed by the maker against 
such a transferee. 


Error from City Court of Floyd County; W. J. Nunnally, Judge. 

Action by the West Loan & Trust Company against Jerry Reed. Judg- 
ment for plaintiff, and defendant brings error. Affirmed. 

W. B. Mebane, of Rome, for plaintiff in error. G. W. Sharp and Na- 
than Harris, both of Rome, for defendant in error. 

WADE, C. J. A. S. West, as payee, transferred, without recourse, 
to the West Loan & Trust Company, a corporation, the following note, 
on which the transferee later sued to judgment: 

NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, § 227. 
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“Rome, Ga., Oct. 8, 1908. 


“October 30th, after date, we jointly and severally promise to pay A. S. 
West, or order, $826.00, Eight Hundred Twenty-Five 00/100 Dollars, at 
the Citizens’ Bank of Rome, Georgia, for value received, with interest at 
8 per cent. per annum after date. If this note after its maturity is placed 
in the hands of an attorney at law for collection, we agree to pay 10 
per cent. on the principal and interest as attorney’s fees and all other ex- 
pense of collection, waiving all rights of exemption or homestead given 
under the laws of Georgia and the United States. It is agreed that this 
note may be paid at the rate of $8.50 per month beginning October 30th; 
failure to make any payment when due thereby operating to make due 
and collectable the whole unpaid balance. [Signed] Jerry Reed.” 


To the plaintiff’s petition the defendant filed a demurrer calling for 
the exact date of the transfer of the note, and by amendment it was al- 
leged that the transfer was made on February 14, 1912. The record dis- 
closes that West, the transferor, was president of the transferee corpora- 
tion at the time of the transfer. The defendant set up failure of con- 
sideration, and, in order to sustain that defense, contended that the 
transferee bought the note after it became due, and also that the trans- 
feree, through its president, the transferor, knew of the failure of con- 
sideration, and consequently the transferee was not a bona fide purchaser 
for value without notice. The only evidence introduced to show the 
failure of consideration was the testimony of the defendant himself, which 
upon timely objection was ruled out, and thereupon the court directed 
a verdict for the plaintiff. The defendant brought the case to this court, 
without a motion for a new trial, and in his bill of exceptions assigns er- 
ror upon the direction of the verdict and upon the exclusion of the evi- 
dence of the defendant as to failure of consideration. 

It is obvious from this brief review of the facts that the case neces- 
sarily hinges upon the question whether or not the transferee was a bona 
fide purchaser, for value, and without notice. Where a note is trans- 
ferred before maturity, the presumption is, if the contrary is not shown 
by competent evidence, that the transferee is a bona fide holder for value 
and without notice. No evidence was introduced to overcome this pre- 
sumption. The position taken by the defendant that the transferee did 
not purchase the note until approximately two years after it became due 
is without merit, since the petition as amended, as well as the evidence of 
the transferor, shows that the note was due October 30, 1908, and that 
the transfer was not made until February 14, 1912. It is true the note 
is dated October 8, 1908, and contains the provision that: 

“October 30th, after date, we jointly and severally promise to pay to 
A. S. West,” etc. 

However, a consideration of the note in its entirety discloses in the 
body thereof : 


“Tt is agreed that this note may be paid at the rate of $8.50 per month 
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beginning October 30th; failure to make any payment when due thereby 
operating to make due and collectable the whole unpaid balance.” 

Manifestly it was the intention of the parties, not that the note should 
mature on the 30th of October, 1908, but that beginning on that date 
it should be paid in monthly installments of $8.50 until paid in full, the 
failure to pay any of the installments operating to make the note, at the 
option of the payee, due and the entire unpaid balance collectable at law. 
As stated above, there was no evidence whatever to show that the defend- 
ant was in arrears in the payment of any of the installments before the 
transfer of the note, and the transferee was therefore a bona fide pur- 
chaser before maturity for value and without notice. 

The transferee having taken before maturity, the court properly 
excluded the evidence of the maker of the note which attempted to set 
up the defense of failure of consideration. 

The further contention of the defendant, that the transferee was bound 
by the knowledge of the transferor, since he was president of the corpo- 
ration at the time the transfer was made; is likewise without merit. The 
well-recognized principle of law, upon which this contention is apparently 
based, that a corporation is presumed to be charged with notice of all 
material facts of which its president, or any other agent authorized to 
act in its behalf, may have acquired in regard to the particular business 
at hand, is not applicable to the case under review, since the uncontra- 
dicted positive evidence of the transferor is that one Mayerhardt and one 
Rowell were present representing the corporation in the transaction when 
the transfer was made. The interest of the transferor was adverse to that 
of the transferee, and the parties were dealing at arm’s length. The 
rule appears to be universal that, where the interest of the officer selling 
in adverse to that of the purchasing corporation, notice to the officer 
is not notice to the corporation. In People’s Bank v. Exchange Bank, 
116 Ga. 820, 43 S. E. 269, 94 Am. St. Rep. 144 (3), it is held: 


“A corporation is not to be charged with notice of facts of which 
its president acquires knowledge while dealing in his private capacity 
‘and in his own behalf with third persons; nor is knowledge on his part 
thus acquired imputable to the corporation when, acting through another 
official, it deals with him at arm ’s length as with any other even 
representing himself alone.” 


See, also, Pursley v. Stahley, 122 Ga. 362, 50 S. E. 139; Georgia Milk 
Producers’ Association v. Crane, 137 Ga. 50, 72 S. E. 414. The Court 
of Appeals, in following the Supreme Court rulings on this subject, states 
the principle thus: 

“Tt is well settled, of course, that ordinarily a corporation is presumed 
to have notice of any material fact disclosed to any agent authorized to 


act in its behalf in the peculiar circumstances or with reference to the 
particular business or undertaking at hand. It is equally well settled, 
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as an exception to this rule, that where a director or other officer of a 
corporation is dealing in his own behalf or in conjunction with others in 
making a contract with the corporation, he becomes an adverse party, 
and notice to him is not notice to the corporation.” 

The trial court therefore did not err in excluding the evidence relative 
to a failure of consideration, and in thereafter directing a verdict in 
favor of the plaintiff, who was a bona fide purchaser for value and 
without notice. . 

Judgment affirmed. 


NOTICE OF DISHONOR. 


Horton v. Wilson, Supreme Court of North Carolina, May 15, 1918. 95 S. E. Rep. 904. 


Where the holder of a note on the day before maturity notified 
the indorser’s son that the maker would not pay it and that he in- 
tended to hold the indorser liable, it was held that the same did not 
constitute a valid notice of dishonor. 


Appeal from Superior Court, Yancey County; Ferguson, Judge. 

Action in justice court by L. P. Horton against L. E. Wilson. From 
judgment rendered on appeal to superior court, defendant appeals. Re- 
versed. 

BROWN, J. Plaintiff sues to recover of defendant as indorser on a 
note payable to defendant and indorsed to plaintiff. The note was se- 
cured by a mortgage on a mare and mule. The defense is lack of notice 
of dishonor. The motion to nonsuit should have been sustained. 

There is no evidence of notice of dishonor through the mail or other- 
wise. Notice to defendant by plaintiff, given the day before the note 
became due, that the note would fall due the next day, that plaintiff had 
been informed that the maker of the note could not pay it, and that he in- 
tended to hold defendant liable for balance due on it after selling mort- 
gaged property is insufficient notice of nonpayment. Notice of dishonor 
by nonpayment when due and not before it is due. A note cannot be said 
to be dishonored by the maker until after it matures. Notice given to 
an indorser before maturity and before default of the maker, in antici- 
pation of a default, is a nullity. Daniel on Neg. Inst. (6th Ed.) by Cal- 
vert, § 1035. In this case plaintiff testified : 

“I did not present the note to Mr. Wilson or tell him that Honeycutt had 
failed to pay it, but I did tell his son the day before the note was due.” 
This is not notice of dishonor. The motion to nonsuit is allowed. 

Reversed. 








decisions see Banking Law Journal Digest and 


NOTE.—For other similar 
Supplement, § 326. 





TRAINING FOR SERVICE. 


Light Thrown on This Important Question by a Mati in Close Touch 
With Hundreds of Banks. 


In an address before the Michigan Bankers’ Convention at Charle- 
voix,- Michigan, Leroy A. Mershon, Secretary of the Trust Company 
section of the American Bankers Association, made the following 
pointed remarks: 

Under the heading, “Why Do Able Men Make Boresome Conven- 
tion Speeches?” a writer in a recent issue of Printers’ Ink attempted 
an explanation. “Two men,” states the article, “sat in the convention 
hall at the national gathering of a great association Of business men. 
Upon the platform, a member of the organization was making a 
speech. It had gestures and everything; yet the two men wiggled 
and twisted on their folding camp chairs. Finally, by common con- 
sent, they rose and tiptoed out, falling over their neighbors’ souvenir 
walking sticks and hastened to a tavern where each buried his flushed 
countenance in a tankard of grapejuice. Then said one to the other: 
‘Can you tell me why convention speeches are so bad? These men 
who address us are successful and personally interesting. Why is it 
that when you place them on a platform nor-by-nor-east of a pitcher 
of ice water their words become as the mouthing of raw cornmeal 
and their ideas profitless?? ‘The answer is easy,’ responded his com- 
panion. “They overlook one fact which every preacher in the world 
_ could tell them and that is the hardest job in the world is to preach a 
really interesting sermon about abstract things.’” The article further 
states that a writer in the June American Magazine says “there is 
only one subject inwhich every man is interested—himself—and what 
he wants to hear from other people is: ‘What have you done that 
I might do? What are your experiences which will be of assistance 
to me?” 

Certain seeds of truth contained in that brief article found easy 
lodgment in my mind and it is hoped that they have developed suffi- 
ciently to bring forth fruit a hundred fold. Therefore an attempt will 
be made to present in concrete form and as briefly as possible a defi- 
nite program of action aiming towards that training for service which 
shall help in the upbuilding of your bank or trust company and the 
welfare of its customers; the community you serve; your state; our 
nation—and assist in the accomplishment of the larger world program 
upon which we have entered. 

You may not agree with all or even half of what is said. You may 
reject it all. But if you are so impressed that the whole plan is wrong 
and you are moved to go home and formulate a better one my purpose 
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in coming here will have been fruitful rather than otherwise, because 
the chances are you have no comprehensive plan as yet and any sug- 
gestion that will cause you to make one will be in itself a step for- 
ward, ; 

We are met together at a time when the word “Training” is very 
familiar. Each morning as I come to business I pass several train- 
loads of soldiers trained for service on their way to embark for the 
firing line of the world’s greatest war. Cheerful, happy and full of 
enthusiasm they shout and wave from train and boat to the great army 
of workers wending its way to the labors of the day. Although the 
privilege of fighting in the front ranks cannot come to all of us, no 
doubt should exist in our minds regarding the outcome of the strug- 
gle, for the determination which is stamped upon the countenance of 
the boys we see sailing down the bay spells Victory. 

Not alone in the camps is the training being done, for gradually 
but surely your life activity and mine is being diverted from its ac- 
customed habits and ways and is contributing more completely to- 
ward the success of that world movement for the preservation of 
those principles and that freedom of action we have learned to call 
Democracy. Yet if we would hasten the day of triumph and help in 
a real way to turn the faces of our boys homeward we must replace 
the dictum “Do your Bit” with the one “Do your All.” 

“The message which I would like to bring,” said Mr. Seward Pros- 
ser, writing in Trust Companies Magazine, upon his return from the 
battle line a few weeks ago, “from the experience of England and 
France to the bankers of the United States—and to the people of the 
United States—is the need of great self-denial. Today—in England— 
it is a disgrace for a man or woman to be seen riding in an automobile 
uniess they are upon some errand of mercy or necessity. It is a 
badge of honor to wear old and shiny clothes. It is a disgrace for 
anyone, rich or poor, to be idle—everyone is at work, doing something 
to win the war. The situation in France is similar. Our own people 
must be brought to a realization of the necessity for meeting the 
situation in the same serious and self-denying manner. The bank- 
ers of the world must educate the public to the necessity for saving.” 

Educating the public to the necessity for saving, however, is only 
one small portion of the job of the banker today. 

He must not only make it possible to produce and distribute the 
multitude of articles large and small which enter into the business of 
war but he must maintain and sustain those activities which con- 
tribute toward the feeding, clothing and general livelihood of the army 
at home. He must do more—he must discourage alk statements about 
what we as a nation are going to do and reserve his talk until after it 
is actually done. He must take the leading part in that education 
which will make it clear to the manufacturers and shippers of this 
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country that only through delivery of honest goods, fair dealing and 
Service will there be secured and held, a market for American goods. 

That means the maximum efficiency from president to office boy. 
Some of the existing needs of efficiency methods were disclosed 
through a questionnaire recently conducted among the trust com- 
panies by the Trust Company Section of the American Bankers Asso- 
ciation. Thirty-one questions were asked. Answers to some of the 
questions indicated that the practice of conferring together upon the 
part of officers and department heads is only carried out in about 
one-half of the companies. In only a small percentage do employees 
get together for the discussion of daily problems and betterment of 
methods. A very small proportion have given any attention to the 
matter of pension funds or other benefits designed to crystallize the 
service of the employee to the institution. Only 11 per cent. have 
any plan for educating employees along banking or trust company 
lines—about one-third reported one or more employees pursuing the 
course of study of the American Institute of Banking or other recog- 
nized educational plan. Only 2 per cent. make it a practice to have 
medical examination of their employees. 

To the companies reporting men in the military or naval service we 
addressed a special communication asking (1) How do you fill va- 
cancies caused by war service? (2) How do you train your new em- 
ployees? (3) Do you hold positions open for absentees? (4) Do you 
pay salaries of absentees in full or in part? 

A great deal of valuable information was received in response to 
this letter. As a digest of the material has already been published in 
several mediums we need only consider briefly the one bear’ng upon 
the training of new employees. Practically none of the institutions 
reported any definite plan of training. Facing unprecedented condi- 
tions requiring the greatest possible efficiency; with a large amount 
of raw material to be used in the daily work, most of the trust com- 
panies and banks of the country are trying to assimilate the new 
help and accomplish their tasks without having adopted any plan of 
training. A few have formulated a definite policy and are securing 
splendid results. A limited number have engaged competent leaders 
or instructors to meet their particular needs. It would require many 
plans to meet the full needs of all financial institutions, working as 
they are under great stress and varying conditions to support all gov- 
ernment and allied activities that contribute toward the winning of 
the war. The following plan may serve some of the banks and trust 
companies of Michigan as it has already served several in the East 
and South. About 10 months ago a trust company officer stated to 
me that one of the greatest problems of their company was to get a 
man from their force of 100 employees adequately equipped to fill a 
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higher position when the opportunity presented. When he returned 
to his office he carried with him the following outline: 


i—Announce a meeting of officers and employees to be held at a 
designated date and hour. 


2—At the mecting present the following plan: 


(a) 


(b) 


Biweekly meetings for the purpose of reading and discussing 
papers bearing upon the work of the various departments and 
subdivisions thereof. F 

The preparation of papers to be in the following order: 
Banking Department (General). 

Receiving Teller’s Department. 

Paying Teller’s Department. 

Trust Department. 

Securities Department. 

Loan Department. 

Bookkeeping Department. 

Auditing Department. 

All other departments in order. 


One paper to be read at each meeting by the author who 
should be the officer in charge, department head or desig- 
nated employee. 

Following each meeting reproduce and distribute the paper 
to ali officers and employees for their confidential use only. 
Have a designated officer receive written questions bearing 
upon the papers read at the last meeting to be answered at the 
next meeting. These questions may also pertain to the work 
of the department previously presented but not necessarily 
bearing upon the paper read in relation thereto. 

This plan will secure upon the part of every employe an 
intelligent understanding of the company’s activities in all of 
its departments. 


3—Following the reading and discussion of departmental papers, read 
and discuss articles published in financial periodicals; addresses 
made at the American Bankers Association or State Bankers Asso- 
ciation Conventions; chapters in books bearing upon financial sub- 
jects. 

4—Stimulate employees to pursue the course of study on banking and 
commercial law as outlined by the American Institute of Banking. 
This may be accomplished through the local Chapter or by corre- 
spondence. This activity can be stimulated by the institution 
through the payment of a part or all of the tuition fee either be- 
fore, during the term of study or after graduation. 


5—Have all new employees entering the institution read the depart- 
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mental articles and pass an oral examination in connection there- 
with. 


6—Throughout the operation of the entire plan make careful note 
under proper headings of all employes showing a particular adap- 
tability to or liking for any particular branch of the company’s 
business. This information will be useful in the shifting or pro- 
motion of employees. 


A bank or trust company that pursues some such plan will have 
going out from its offices each day a force of competent advertisers 
bearing testimony to its system, methods and aims, the value of which 
can hardly be estimated, as well as secure greatly increased efficiency 
in handling its routine business. 

In the pursuit of the Course of Study of the American Institute 
of Banking which is the educational Section of the American Bank-. 
ers Association the employee will be enabled to equip himself or her- 
self for larger usefulness not only during but after the war. He 
will be better able to practice and preach the doctrine that thorough- 
ness must supplant superficiality towards which we as Americans 
are very prone to drift. 

The Institute now has eighty-one city Cheenee 2 in which groups 
of men are banded together in study classes with a total membership 
of 18,000. Students pursuing the courses of study by correspondence 
number 4,000, making a total of 22,000 members. Three thousand 
have graduated. 

Surrounding your men and women with the books and periodicals 
that convey the information you want them to have, as well as intro- 
ducing a program of action such as has been outlined presupposes a 
sufficient amount of time available for them to undertake the work. 
The task, however, is one which, like the business of war, must be 
faced if the financial institutions of the country are to fulfill their 
greatest opportunities for usefulness. All future presidents of banks 
or trust companies may be likened to a great general who has con- 
stantly before him the last word covering every action and need of 
his troops. The new kind of financial institutions will move through 
all of its departments with precision and high morale of a properly 
trained army. A few are already functioning along these lines. 

Is it not an unfavorable reflection on your bank to find that one of 
your employees is unable to tell a customer what are the principal 
factors considered by you in extending credit? Yet the reply may 
be summed up in four words—Character, Capacity, Capital and Col- 
lateral. 

Does it not, for instance, also reflect unfavorably if an employee 
is unable to give a fairly intelligent answer as to the reason why your 
institution does not enter the Federal Reserve System? Yet the whole 
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subject has been admirably covered during the past few months by 
several pro.rinent bankers whose address or articles are readily 
available. 

In a recent article bearing upon this subject prepared by Mr. Pierre 
Jay, Chairman of the Federal Reserve Bank of New York, he says: 
“In nearly every case the reason given by the State institutions for 
failure to join the system is because of the single objection that no 
interest is paid on balances kept with the Federal Reserve Banks. 
The reason why the Federal Reserve Banks like Government banks of 
other nations pay no interest on deposits is an obvious one. To pay 
interest on deposits they would have to invest so heavily as to reduce 
their cash resources to substantially those which commercial banks 
carry. This would render them unable to fulfill their functions in 
time of need; in fact they would cease to be Reserve banks at all.” 

If the institution you represent is a trust company would it not 
be a wise plan to have your employees ready to answer customers that 
the reason Michigan trust companies do not enter the System is be- 
cause they believe they cannot contribute any strength to the System 
and the System cannot assist such companies in time of need? If, 
however, you represent a commercial bank, is your reason the one 
set forth by Mr. Jay? If it is not, why not secure all possible points 
upon the subject from existing material and make a list of advan- 
tages and disadvantages under appropriate headings and by a process 
of elimination find your real reason for and against membership and 
strike a balance between them? “In no other way,” writes Mr. Pros- 
ser, “can we co-ordinate our war efforts than by giving to our Fed- 
eral Reserve System our unqualified co-operation.” 

The new Trade Acceptances we hear so much about—are your em- 
ployees ready to discuss intelligently the benefits of surer collections, 
smaller losses, improved accounting, better customers, fairer prices, 
larger profits, more business and less friction resulting from their use? 

Are you making any plans for the fourth, fifth and sixth Liberty 
Loans, the next Red Cross and Y. M. C. A. campaigns? Yet that is 
the banker’s job. We hear on every hand that one of the most potent 
forces for good in the years to come will be the habit of thrift and 
saving which we are just beginning to learn. From my personal 
observations our task will be more easily accomplished when we show 
the individual HOW to save. Much well-intentioned oratory has 
fallen on deaf ears during the days and nights of the three Liberty 
loan campaigns. Enthusiastic and well-informed speakers from Maine 
to California presented convincing arguments and made strong appeals 
to audiences large and small as to why each person in these United 
States should buy one or more bonds of the Liberty loans. The 
appeal to pride, fear, and coercion has been used in many of the ad- 
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dresses. In many instances bonds were not sold commensurate with 
the effort exerted. The new impulse to buy bonds, received from these 
speakers, was not being followed up by action. An answer was 
sought and here it is: Not one person in every ten and perhaps not 
one in every fifty has any plan governing the disbursement of his or 
her money. They watch the income but not the outgo. After speak- 
ing at a number of meetings and talking with individuals attending 
the meetings the conviction forced itself upon me that most people 
know why they should buy bonds. They do not know how they can 
buy them. Two illustrations will suffice: One stenographer about 
thirty years of age said at a recent meeting she was much disturbed 
to find that she was unable to buy any bonds but hoped she could do 
so from subsequent loans. Upon questioning her it was found that 
her income was $120 a month. She lived with her parents and paid 
$30 a month for board and room. She dressed modestly on $300 a year 
($25 a month). She got her lunches at home and walked to and from 
business. Her additional expenses were covered with $10 a month, 
making a total monthly outgo of $65. Upon being asked what she 
did with the remaining $55 each month she replied, “I don’t know.” 
She was perfectly amazed to learn that she could save over $600 each 
year. She bought bonds. 

A young married man said he was anxious to help the loan but had 
a note of $900 in the bank and had to save every cent for the next two 
or three years to pay the note and thus remove the last encumbrance 
against his home. His monthly receipts were $190. His average 
expenses each month for food, taxes, water rent, heat, light, clothes, 
telephone, tobacco and incidentals amounted to $90. One reason for 
the low figure was shown in the fact that he had a part interest in a 
farm from which he received nearly all of his food. Like the young 
woman he “did not know” where the $100 went each month. He 
bought bonds. 

Both of these individuals promised to keep a simple record and 
confine as far as possible their expenditures to the items outlined. 

Now is the time to carry on this work to clear up present subscrip- 
tions to past issues. This can be done through a series of articles 
upon “Budget Systems for Individuals,” published in your local pa- 
pers as well as by addressing a letter upon the subject to all persons 
who have purchased bonds on the partial payment plan. -\s bankers, 
we have got to be trained for this kind of service. 

Another definite and much needed form of service is the equipping 
of our men and women who take charge of Liberty loan booths with 
arguments as to why past savings should be left intact in the bank 
and bonds be purchased from present and future earnings. When an 
individual is made fully aware of the disturbance created through 
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any considerable withdrawal of funds from the bank, co-operation 
along safe lines will invariably follow. No one is better fitted to 
impart this information than the trained worker. 

A little over a year ago I walked into the office of a financial in- 
stitution about 500 miles from New York. As soon as I entered the 
door I was depressed by the funereal aspect and atmosphere of the 
place. I soon found the reason. The cashier was mentally dead. He 
had never attended a convention of his State Bankers Association or 
the American Bankers Association. His company was not a member 
of either association. He subscribed to two financial publications but 
never read them. I tried to build a fire under him but he wouldn’t 
burn—he must have been made of asbestos. He was not trained—he 
did not serve. I invited him to the hotel that evening. We talked 
together two hours. When he began to show signs of life, I was 
nearly dead. I am still working on him by letter to get him to join 
his State Bankers Association, the American Bankers Association and 
take the Institute Course of Study. Why do I relate this experience? 
Because I discovered that he had committed the unpardonable sin of 
never having journeyed more than 25 miles from home. There is no 
greater educational force than traveling. As a further stimulus for 
service, bankers will find no better training for employees than to send 
them to a nearby or distant city and let them observe the ways of men 
and women holding positions similar to their own. They will see 
many things to adapt to their own position and some things to avoid. 
Attendance at various bankers conventions will bring rich dividends 
upon the investment. A visit to the offices of the American Bankers 
Association is being found profitable to many bank men. I do not 
know how many requests the other sections and departments of the 
Association have received during the past year for assistance in 
building the business of banks but the Trust Company Section has 
given help by correspondence and personally to a large number of 
men who have at heart the growth and usefulness of their company’s 
business. The methods adopted are delivering the goods. You can 
be shown at the Association offices as to what does or does not con- 
stitute “inflation,” but I have not heard of anyone connected with the 
Association attempting to compile a list of “essentials” or “non-essen- 
tials.” That seems to be the job of the individual and the final de- 
cision will centre around the answer to the question as to whether a 
certain article is really necessary. If not, it has required energy or 
labor to make, as well as space for transportation which might have 
been diverted to war necessities, not to speak of the purchase price 
which could have been used to buy Liberty bonds or War Savings 
stamps. In the solution of these matters also the banker is expected 
to serve. 





Modern Banking and Trust Company Methods 
BY 
WILLIAM McCHESNEY MARTIN, A.B., LLB. 


CHAPTER XXI 


THE REAL ESTATE DEPARTMENT 


The functions of the real estate department of a trust company consist 
of selling and buying real estate for clients, making loans on real estate, 
collecting rents, and the general care of property. 

This not only affords a distinct facility for the customers of the insti- 
tution, byt is also of great assistance to the trust department. Many of 
the estates own real estate, and the sale of the property, or the collection 
of the rents, making of repairs, etc., can be conveniently taken care of 
by the real estate department. For this service, the trust department 
usually pays the real estate department a reasonable fee. The real estate 
department is also advantageous to the trust department in that it en- 
ables the trust department to obtain loans secured by real estate, for 
investment of trust funds, which have been made by the institution itself 
and about which it is familiar. 


THE OrFice Force 

The real estate department is usually under the supervision of an officer 
of the company, called the Real Estate Officer or Manager. He should 
have sufficient salesmen, clerks and stenographers properly to take care 
of the business. It is obvious that the head of the department and the 
salesmen should have a good knowledge of real estate values, as well as 
being familiar with the law of real property. A trained lawyer should 
be employed for the purpose of drawing up the deeds, checking up titles, 
and taking care of other work of a legal nature. 


THE ForMs AND REcorps UseEp 


As the work of the real estate department naturally falls under the 
three main headings of selling real estate, making loans on real estate, 
and the renting of property, we will consider the forms used in these 
different divisions in the order named. ; 


CONTRACT OF SALE 

In selling real estate, the trust company acts as agent for the client, 
and charges him a reasonable fee or commission for the service. 

When a person wishes to place his property in the hands of a real 
estate department to sell, he first signs a contract of sale, authorizing the 
trust company to sell the property and agreeing to pay a specified com- 
mission. The following is a good form of such a contract: 
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EXCLUSIVE CONTRACT OF SALE 


In consideration of the Modern Trust Company listing and advertising the within 
described property, I hereby appoint it my exclusive agent and authorize it to sell 
said property for Dollars, 
and agree to pay said Modern Trust Company the regular commission established 
by the Real Estate Exchange of %, upon the sale of said property at this 
price or any other price which I may accept. 

This contract to continue in force until revoked, which may be done at any time 


after 191 , by my giving thirty (30) 
days’ notice in writing to said Modern Trust ‘Company. 


On the back of this contract a form is provided for the purpose of 
entering a description of the property and other information of interest. 
The following illustration shows such a form: 


EXCLUSIVE CONTRACT OF SALE 


, s, Mo., 
Owner’s Name 


Address 


Street and Number 
City Block No. 
Size of Lot 

City Water 


Gas 

Electric Light 

IER ee a oe SE ONE ee TE RR RE a 
Street Paved with 

Sidewalk 


Grade 


Number Rooms 
Occupied as 
Interior Finish 


Baths 

Reception Hall 
Cemented Cellar 

How Heated 
Condition of Building 
Dimensions of Building 
Date Building Erected 


Outhouses 

Stable 

Lawn, Shade Trees and Shrubbery 
Do You Wish SALE BOARD Put Up? 


Mortgage, Be. Rr re re Expires 
Taxes, $ Premium, $ 
NS cn. cs ccicbeoun S460 560866 $5056 05N6S00SRRRESTREBAE REL SD SCN weeledena ‘ 


ee TERR Eee EEE EEE EEE EEE EEE HEHEHE HEHEHE OHHH EEE EEE EES - 
ee eereserereesesesesseeee 
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The form here reproduced is 11 inches long and 5% inches wide. 
After the contract has been filled out and signed, it is then given the 
next consecutive number and placed in a loose leaf book for ready 
reference. 
Carp INDEX OF PRopEeRTy LISTED 


For convenience, a card is also filled out, giving a complete descrip- 
tion of the property listed and containing the same number as the con- 
tract. These cards are filed in a card index drawer alphabetically accord- 
ing to streets, if city property, and if not, by towns, townships, etc. The 
following card has been prepared to cover city real estate, and may be 
used for either improved or unimproved property: 

EIN oa ih cines cousin eeewhs 

Street and Number 

Size of Lot 

City Water G Electric Light 


Street Pavement Street Graded 
Walks. .” 


IMPROVEMENTS 


eee eee Number Stories 

Number Rooms 

Bath i Reception Hall 
Cemented Cellar Outhouses 
Condition of Improvements............ Erected 

Lawn, Shade Trees and Shrubbery 

Mortgage, $ Expires 

Taxes, $ Premium, $ 
Price, $ 

Annual Rental, $ 


This card is 4 inches wide and 6 inches long, and is punched at the 
bottom for the purpose of fastening it in the drawer. 

If the property listed is improved, the whole card is used, but if it is 
unimproved, only the upper half is filled out. Some departments use 
cards of different colors for the different kinds of property, so as to 
easily distinguish them. 

The use of these cards enables the real estate department to have a 
double index record of its listed real estate, one according to contract 
number and the other according to the location of the property. Some 
departments also have a separate card index of the owners of the prop- 
erty listed. 


Property SHOULD Be INSPECTED BEFORE ADVERTISING IT 


Before the real estate department goes to the expense of advertising 
the property, if it is not familiar with it, it should inspect the property 
and ascertain whether or not it is salable at the price asked. Oftentimes 
the property will be found to be badly in need of repairs, which, if made, 
would enable the department to get a better price, and sometimes the price 
asked by the owner is too high. By bringing such matters to the attention 
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of the owner promptly, much waste of labor and money is oftentimes 
avoided. 

After the property has been inspected, the real estate department then 
lists the property in its catalogue, places a “For Sale” sign on the prem- 
ises if desired by the owner, and proceeds to advertise the property in 
the local papers. 

Tue ProsPecTIVE PURCHASER 


The salesmen of course, should keep themselves advised of all property 
listed with the department to sell. When an inquiry relative to a certain 
piece of property is received, it should be given prompt attention, and, if 
possible, a salesman should accompany the prospective purchaser wher 
he inspects the property. However, this is sometimes impossible or in- 
expedient, and in such cases, a card is filled out and handed to the pro- 
spective purchaser, requesting the occupant of the property to give him 
access. The usual form of this card is as follows: 


If quite convenient, please let bearer inspect the above premises, and greatly 
oblige 


Yours respectfully, : 
THE MODERN TRUST COMPANY 


It is a good plan to keep a card index record of each prospective pur- 
chaser, showing his name, address, the nature of his wants, the property 
he has inspected, and any developments. 


EARNEST Money RECEIPT 


When a prospective purchaser decides to buy a piece of property, he 
pays a part of the purchase price to the real estate department as “earnest 
money,” to bind the bargain. A receipt covering this payment and em- 
bodying the terms of the bargain is then given to the purchaser. A com- 
mon form of such receipt is given on the following page. 

This receipt is usually executed in duplicate, the original being handed 
to the purchaser and the copy retained by the department. In case two 
or more parties are purchasing the property, the receipt may be executed 
in triplicate or quadruplicate and each contracting party furnish a copy. 


CLOSING THE SALE 


After the earnest money has been received and the agreement signed, 
the real estate department is then in position to proceed with closing the 
sale. The first step is to see that the title is perfect. In order to do this, 
a Certificate of Title is procured from a reputable firm which examines 
titles, or an Abstract of Title is obtained. This should be passed upon by 
a lawyer trained in such work, and the validity of the title ascertained. 
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THE MODERN TRUST COMPANY 


REAL ESTATE DEPARTMENT 
Se Sc sui iri cueduies wa eschcedaekseteseaens 


DOLLARS, 
as earnest money on purchase of a i A soy of improved property 
lying in City Block No f the City of St. Louis, having a front 

of feet on the....... MAST Ree: side of 
Street, and a depth wardly of 
evebskidacewasesbaneseued feet, described as follows, viz.: 


to the approval of the owner thereof, to said 
for the total sum of 

Dollars, payable Dollars, 
in cash, of which the above mentioned earnest money shall be taken as a part, and 
the remainder of Dollars, payable 
on or before 
per annum from payable semi-annually, 
said deferred payments to be secured by first purchase money Deed of Trust on 
the above mentioned property. The expense of recording Deed 

of Trust shall be paid by purchaser. 


Said property will be conveyed by General Warranty Deed free from liens and 
incumbrances, except as to general and sprinkling taxes for the year 
and subsequent years and all special taxes 
levied or assessed after , which the purchaser 
assumes and agrees to pay; subject also to existing leases now on said property, 
expiring 


for 
oF eh the purchaser assumes and agrees to pay; subject also to restrictions now on 
said property, or such as may be imposed thereon by the grantor. 

The said purchaser is accorded day’s time from this date in which 
to have the title investigated and to close the sale at the office of the 

Trust Company. 

If, upon examination, the title proves to be defective, and cannot be made good 
within a reasonable time, the sale shall be off and the earnest money returned, 
if the purchaser so elects, but otherwise the sale shall stand good and be binding 
upon purchaser and owner; should title prove to be defective and cannot be made 
good, as aforesaid, the cost of certificate of title not to exceed 

Dollars, will be refunded to said purchaser. 

Rents, Insurance, Interest on Deed of Trust and Taxes on said property to be 
prorated to date of closing this sale. Upon the completion of this sale a commis- 
sion of % is to be paid to the Trust Company by 
the vendor. 


Time is declared to be the essence of this contract, and if the sale is not closed 
promptly as above provided, then, without any notice whatever, at option of owner 
of said property, said earnest money hereby receipted for shall be forfeited to said 
owner as liquidated damages, and said purchaser shall be taken to have waived all 
right, interest or equity under this contract and in said property, as though this 
contract had not been made. 

SIGNED IN DUPLICATE. 


Accepted under above terms and conditions. TRUST COMPANY, Agent. 
Purchaser Real Estate Officer. 
This receipt to be returned to TRUST CO., on closing of purchase. 
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If the title is found to be all right, the insurance on the property, if any, 
is transferred to the purchaser, and a deed properly executed by the 
owner, conveying the property to the purchaser, is then delivered to him, 
upon the payment of the balance of the purchase price. Sometimes the 
purchaser does not pay all the balance in cash, but delivers to the seller 
his note or notes together with a mortgage on the property securing the 
amount still due. The purchaser should return the earnest money receipt 
when the deed is delivered to him. 

After the deed has been delivered to the owner, it should be recorded 
and the certificate or abstract of title should be continued so as to show 
title in the name of the new owner. Likewise the mortgage, if any, 
should be recorded, and this should also appear in the certificate or ab- 
stract of title after it has been brought down to date. 

After the deal has been consummated, the real estate department makes 
up a statement of the transaction, deducting its commission and other 
expenses, and gives the seller a check for the proceeds. 


(To be continued) 


CHECK WRONGFULLY COLLECTED BY BOOKKEEPER. 


The Appellate Division of the New York Supreme Court has held in the 
case of McCabe Hanger Mfg. Co. v. Chelsea Exchange Bank, 179 N. Y. 
Supp. 759, that, where a clerk, authorized to indorse checks with a rubber 
stamp for deposit, wrongfully adds his name to the stamped indorsement 
on a check and cashes it, the bank cashing the check is not liable to the payee. 

The action was brought against the defendant bank for the conversion of a 
check. The Bellis Wire Works, being indebted to the plaintiff in the sum 
of $42.43, mailed to the plaintiff its check for that amount upon a Brooklyn 
bank, which the plaintiff received in the due course of the mails. One Nohel, 
the secretary and bookkeeper of the plaintiff, had authority to make up the 
bank deposits, and to stamp the name of the plaintiff upon the back of 
checks for deposit, and deposit them in the bank to the credit of plaintiff. 
In this instance he stamped the plaintiff's name on the back of the check, 
wrote his name, to which he added the word “Secretary,” and cashed the 
check with one Berger. Berger indorsed the check and deposited the same 
with the defendant, with whom he had a regular deposit account. The 
defendant collected the check, placed the proceeds to the credit of Berger, 
who about three months thereafter withdrew all his money from the defendant 
and closed his account. Four months after Berger had closed his account 
with the defendant, the plaintiff notified the defendant that it claimed the 
indorsement was a forgery, and demanded payment of the amount of the check. 

In the opinion it was said: “There is no evidence in this case that the 
rubber stamp used by Nohel in the instant case was not the stamp which he 
was authorized to use, and regularly used, when indorsing checks for deposit. 
Nohel had authority to indorse the check, in the manner in which he did; 
the indorsement, therefore, was not a forgery. He had no power to do 
anything with the check, except to deposit it in the bank to the credit of the 
plaintiff. His unauthorized diversion of the check did not make his original 
indorsement a forgery, nor render a subsequent holder liable, who took it 
without notice of the diversion.” 
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INQUIRIES AND CORRESPONDENCE 


This department places at your service able legal talent 
asd experts on banking and financial matters. Inquiries 
from our subscribers are answered free. Name and ad- 
pdress is published unless otherwise requested. 


CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


CAUTION. 


In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, acopy should be sent, also copies of letters having reference to the transec- 
tion out of which the question arises. 


STOPPED CHECK. 
Editor, Banking Law Journal, Iowa, June 8, 1918. 
Dear Sir:—We would like you to give us your opinion on a case as follows: 


Several days ago a party from Cedar Rapids, Iowa, came to Mediapolis and 
purchased a general store of one of our customers—giving his check for 
$1,000.00 cash and agreeing to return in three or four days’ time with the balance 
of the purchase price. The merchant here deposited the $1,000 check with us 
and had us telephone the bank at Cedar Rapids on whom the check was drawn 
to know if the same was good, and the Cashier of the bank advised us that it 
was. We sent the check to our correspondent bank at Burlington for credit 
and it was in turn sent by them to Des Moines and from Des Moines to Cedar 
Rapids. In the meantime the maker of the check became sick of his bargain 
and returned to Mediapolis and wanted to give up the trade and get his money 
back, so we again telephoned the Cedar Rapids bank advising them the way 
the check had been sent and asked them to protect us in the matter, which they 
again advised they would do. 

We had in mind that the maker would probably return to Cedar Rapids and 
try to stop payment on the same. The Cashier of the bank advised us further 
that if he tried to do this he would advise the maker that he had O. K.’d the 
same to us and he could not stop payment on the same. The maker of the 
check, however, returned as we surmised, called at the Cedar Rapids bank and 
asked for a statement of his account, together with the cancelled checks, and 
as this check was not yet in he ordered payment stopped and later in the day 
when the check came in through the Clearing House payment was refused and 
the check was protested and returned to us. 

What we desire to know is whether or not we can hold the Cedar Rapids 
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bank for this amount after they O. K.’d the check to us. We have an account at 
Burlington and also with this particular bank at Cedar Rapids, and as we 
needed the money at Burlington the check was sent them for credit instead 
of direct to Cedar Rapids, as we had no thought of the check being turned down 
after advising that the same was good. Very truly yours, 

PRESIDENT. 


Answer: The holder of a check cannot, under any circumstance, en- 
force it against the drawee bank, unless the latter has accepted or cer- 
tified the check and under the Negotiable Instruments Law which is in 
force in the State of Iowa a certification to be valid “must be in writ- 
ing and signed by the drawee.” This provision of the Negotiable In- 
struments Statute applies to bank checks as well as all other bills of 
exchange. It has been expressly held in one decision that the drawee 
bank is not liable to the holder of a check even though the holder took 
the check in reliance upon the verbal statement of an officer of the 
drawee bank that the check was good. Van Buskirk v. State Bank, 
35 Colo. 142, 83 Pac. Rep. 778. We do not know of any decision by 
the courts of lowa upon this point, but the section of the Negotiable 
Instruments Law referred to above requiring the certification of a 
check to be in writing settles the question apart from any decision. 

The bank is entitled of course to charge the check back against the 
depositor and that is the only course left open under the circumstances. 
The depositor may or may not have a cause of action against the drawer 
of the check. That depends entirely upon the terms of the contract 
entered into between them for the sale of the store. 


PAYMENT OF NOTE BEFORE MATURITY. 


Editor, Banking Law Journal, New York, June 21, 1918. 


Dear Sir:—I am a subscriber to your Journal. Will you please give me the 
following information: 


(1) Can the holder of a note due in the future, be compelled, before maturity, 
to accept payment in full, or in part, upon tender by the debtor of payment with 
interest to the date of payment? Could the debtor in any way obtain release 
of the collateral, or any part thereof by such tender? 

(2) I hold a check for a small amount against a deceased person, whose 
estate was so small that no administration was needed. I have presented it for 
payment to the next of kin, who refused to pay it. His bank has also refused 
to honor it. Is it possible that I can apply for administration papers, as a 
creditor of his estate, as a means of obtaining the money? 

(3) The trustee of a savings bank account has died, and the beneficiary is a 
minor, too young to have a bank account in his individual name. The amount 
is small. Would it be necessary to apply to a court of competent jurisdiction 
for guardianship papers? In such application, whose request would take prece- 
dence? The child has father, mother, brothers and sisters living. 

Please interpret the above in accordance with the law of New York State. 

Very truly yours, SUBSCRIBER. 
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Answer: (1) The maker of a note has no right to pay it before ma- 
turity without the consent of the holder. To this proposition may be 
cited the New York decision, Steiner v. Mutual Alliance Trust Com- 
pany, 124 N. Y. Supp. 184. 

In the case of Kelly v. Collins, Texas, 56 S. W. 997, it appeared that 
the maker of a note made a tender of payment before maturity and 
the question was presented as to whether the tender stopped the run- 
ning of interest. The following statement is taken from the court’s 
opinion: “It appears from the statement that the note, while payable 
at the bank, was not matured at the time the tender was made and, of 
course, the payee of a note cannot be compelled to accept the sum ex- 
pressed therein until it is due. Consequently the tender in this case 
was not a legal tender and did not stop the running of interest.” 

(2) Under section 2589 of the New York Code of Civil Procedure 
the creditor of a deceased person may apply for letters of administra- 
tion upon his estate. That section reads as follows: “A creditor, or 
person interested in the estate of an intestate, or interested in an action 
brought or about to be brought in which the intestate, if living, would 
be a proper party, may present to the surrogate’s court having juris- 
diction, a petition, praying for a decree awarding letters of administra- 
tion, either to him or to another person. A citation shall not be issued, 
and a decree shall not be made where a citation is not necessary, until 
the petitioner shows to the satisfaction of the surrogate, the existence 
of all the jurisdictional facts, and particularly that the decedent left no 
will.” , 

(3) If the bank refuses to pay over the deposit to anyone except a 
guardian it is, of course, necessary that an application for guardian- 
ship be made. The appointment of the guardian lies in the discret-on 
of the Surrogate and his action is governed by circumstances of each 
particular case. Ordinarily either the father or mother would be ap- 
pointed. If an application is made for the appointment of some person 
other than the father or mother, the parents must be given notice of 
such application. 


PAYMENT OF FORGED CHECK. 


Editor, Banking Law Journal, Fiorina, June 13, 1918. 


Dear Sin:—Please answer the following question in the Inquiry Department 
of the Journal. 

The First National Bank collects through the Clearing House a check drawn 
on the Second National Bank, signed by J.. Williams for $40.00. J. Williams, 
three months later has his passbook balanced and upon seeing the check for 
$40.00 charged to his account, declares check to be a forgery. 

Second National Bank calls upon the First National Bank to refund, claiming 
First National’s endorsement carried certain warranties, quoting Negotiable 
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Instruments Law, Section 65. But First National Bank maintains that a “Bank 
should know its customers’ signatures,” and furthermore, the Clearing House 
rules provide that a member bank must return all checks which they refuse to 
pay not later than three o’clock on the day cleared. : 
What are the rights of the parties in question? Very truly yours, 
FLoripa. 


Answer: The drawee bank cannot recover the amount of the check 
from the collecting bank. The rule is that a drawee bank is bound to 
know the signature of its drawer and, having paid the check, will not 
be permitted to repudiate the signature. In some jurisdictions a drawee 
bank is permitted to recover in an. action of this kind, where it appears 
that the collecting bank would not be prejudiced by allowing such a 
recovery, for instance, where it appears that the money paid on the 
check is still in the possession of the collecting bank. We do not find, 
however, that this particular question has been passed on by the courts 
of Florida. 

The provisions of the Negotiable Instruments Law, with reference 
to the warranties which attach to the indorsers of negotiable instru- 
ments, do not apply. The indorser of a negotiable instrument war- 
rants the genuineness of the drawer’s signature to all subsequent hold- 
ers in due course. But it is held that this warranty does not extend to 
the drawee of a bill or check. 

The Clearing House Rule has no bearing on the question here in- 
volved. If it had appeared that one of the indorsements on the check 
had been forged, instead of the drawer’s signature, the drawee bank 
would ordinarily be entitled to recover the money, notwithstanding the 
fact that the check was not returned at the time specified in the Clear- 
ing house rule. The fact that the drawee can not recover in this par- 
ticular instance is not due to the clearing house rule, but to the rule 
of law stated above, to the effect that a drawee is bound to know the 
drawer’s signature. 


SPENDING AND HELPING THE ENEMY. 


Uncle Sam needs twenty billions of dollars or so this year for the war. 

What does Uncle Sam do with this money? He spends it just as you and I 
spend our money. 

What does he spend the money for? For ships, guns, shells, clothes and food 
for the soldiers and sailors, and for many other things needed to carry on war. 

What do you and I spent our money for? For houses to live in, food to 
eat, clothes to wear, and for many other things of greater or less use to us. 

But some of the things we want are exactly the same things Uncle Sam wants, 
and some of the other things we want, while not exactly the same as the other 
things Uncle Sam wants, require, in order to be made, the raw material, labor 
and transportation facilities that are also required for making the further 
things that Uncle Sam must have. 

Uncle Sam could not perhaps use your new suit. But he could have used 
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the wool that is in it, the labor that fashioned it and brought it to market, and 
the transportation agencies that were necessary to carry it. 

Hence, every time you buy something that you do not positively need you 
are selfishly withdrawing from service to Uncle Sam raw material and supplies, 
labor and transportation. 

There is available only a certain amount of raw material of all kinds; labor 
can be pushed only to a certain limit, and beyond maximum capacity nothing 
further can be expected from the railroads. 

Before the war, we used everything to cater to our own private needs. Now, 
about one-half of all that we can produce must be put aside for war purposes. 
If that is to be done—and it must be done if we are going to win—everybody 
must do his “bit.” 

We cannot eat our cake and have it, too! We cannot insist upon eating 
and dressing and having a good time as before, and expect our government to 
put up a winning fight. When we save, we stop competing with Uncle Sam— 
and that means with the boys in the trenches. 

Better still, when we save and put our savings in Thrift and War Savings 
Stamps, we are saying to our boys in the trenches, “Here, boys, count on me. 
Here is food and clothing and medicine. If this is not enough, Ill do even 
better.” 

The best way to do “even better” is by joining a War Savings Society. Then 
in “our crowd,” in “our shop,” in “our office,’ we will learn to do without by 
all agreeing to do without the same things. 


« 


FIRST NATIONAL BANK OF BOSTON ESTABLISHES 
COMMERCIAL SERVICE DEPARTMENT 


As a feature of its rapidly expanding business influence the First National 
Bank of Boston has established a “(Commercial Service Department,” the 
purpose of which is to furnish to business men in all lines information 
regarding conditions in the United States and throughout the world that 
will be of value in the promotion and extension of their business. The facilities 
of this department are not restricted to customers of the First National Bank, 
but are placed freely at the disposal of all to whom they can be of service. 

Following the war it is anticipated that there will be a world-wide struggle 
for business. Hitherto the United States has taken only a moderate interest 
in foreign trade, having had no great surplus of merchandise above its own 
needs, and having made no determined effort to compete with other nations 
in this field. With the outbreak of the war merchants and manufacturers 
in the United States were called upon to supply various products which 
previously had been supplied by Europe. Germany was unable to do any 
foreign business, and the other countries of Europe were so occupied with 
the demands for war supplies that they were forced to neglect the foreign 
markets. 

This condition resulted in a marked expansion of the foreign trade of the 
United States, although a considerable curtailment has been imposed since 
the entrance of the United States as an active participant in the war. It is 
realized, however, that with the resumption of normal conditions the United 
States will be a much more important factor in foreign trade than ever before, 
and the First National Bank of Boston, recognizing this fact, has established 
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its Commercial Service Department in order that business men may obtain 
adequate and valuable information regarding market conditions and oppor- 
tunities which will enable them to compete on favorable terms with concerns 
in other countries, which enjoy the advantages of experience. 

The department collects trade and financial information along all lines of 
commerce and industry here and abroad, which information is placed at 
the disposal of all those to whom it will be of value. The department intends 
and expects to be in a position to answer promptly and accurately any 
inquiries concerning business conditions and to advise business men regarding 
the opening of new fields for their products, the character of products 
demanded, and the methods of conducting business in foreign countries. The 
Branch of the First National Bank at Buenos Aires, Argentina, and the exten- 
sive connections and correspondents of the Bank throughout the world, place 
it in a position to obtain the latest information of special value on these and 
kindred lines. It is prepared to assist merchants and manufacturers in obtain- 
ing reliable foreign representatives. 

The establishment of this department marks another forward step by this 
progressive institution, the management of which realizes that its own pros- 
perity is one with that of its customers. It believes that the functions of a 
banking institution are not confined to mere financial operations, but that in 
order to realize the greatest measure of usefulness to its customers and the 
public the institution should do everything in its power to encourage and 
stimulate business expansion along legitimate lines. 


CENTRAL UNION TRUST COMPANY OF NEW YORK. 


The Central Union Trust Company of New York City came into existence on 
Tune 18, on which date the merger of the Central Trust Co. and the Union 
Trust Co. became effective. The plan of consolidation was approved by the 
stockholders of both companies on April 11. It makes the Central Union the 
third largest trust company in the United States. Until the alterations now 
being made at No. 80 Broadway are completed, the business transacted by the 
Central Trust Co. will continue to be carried on at No. 54 Wall Street, and the 
business conducted by the Union Trust Co. will continue to be carried on at 
No. 80 Broadway. The business at both offices, however, will be transacted 
under the name of the Central Union Trust Co. of New York. The uptown 
branches at 42d Street and Madison Avenue, 38th Street and Fifth Avenue, 
and 60th Street and Fifth Avenue, will be continued. The entire personnel of 
both companies will be retained. The following are the officers of the con- 
solidated company: President and Chairman of the Board, James N. Wallace, 
former President of the Central Trust Co.; Vice-President and Vice-Chairman 
of the Board, Edwin G. Merrill, former President of the Union Trust Co.; 
Vice-Presidents, George W.- Davison, J. Y. G. Walker, E. Francis Hyde, 
J. V. B. Thayer, H. M. Popham, Dudley Olcott 2d, Frederic J. Fuller, B. A. 
Morton, Frank B. Smidt and F. J. Leary; Vice-President and Secretary, Miltom 
Ferguson; Treasurer, H. M. Myrick; Chas. P. Stallknecht, O. L. Coles, Geo. J. 
Corbett, T. W. Hartshorne and E. P. Rogers, Assistant Secretwres: W. H. 
Ludlum, S. H. Tallman and D. A. Rowe, Assistant Treasurers. 





National City 
Special Bank Investment Service 


—and Why 


A Message to Bankers 


TO BANKS OF THE UNITED STATES 
° EVERYWHERE 


Gentlemen:- 


The first and foremost aim of a company organized 
by bankers and directed by a board composed of bankers 
is naturally to serve most efficiently the banks of the 
Nation. 


The average bank has three chief problems: de- 
posits, loans, and investments. The first two can be 
dealt with on local information, but in its investment 
function the bank must have a national outlook. There 
is no basic reason why a bank's location need restrict 
it to local opportunities in investments. 


We believe that our system equips us to study 
and to understand exceptionally well the different bank- 
ing conditions throughout the country, and, through our 
chain of Correspondent Offices, located in twenty-nine 
cities from the Atiantic to the Pacific, to render an 
unparalleled investment service. : 


The very volume of our business withthe scope of 
our organization permits specialization among our men to 
the point that they become recognized experts in their 
particular lines. It permits continual educational work 
among our employees to the point that the standard of 
their knowledge of finance is raised and reflected in 
our service to banks. It permits us to equip our Cor- 
respondent Offices with trained men, and with all the 
mechanical facilities that spell quick and efficient 
service to the local community. It permits information 





of vital importance, such as that furnished through our 
Tax Department, to be freely given to the public. The 
distribution of the expense over a broad volume of busi- 
ness makes this service possible. Above all, the volume 
of our business permits us to carry and offer such a 
diversity of bonds, short-term notes, and acceptances 
that we can always meet the requirements of a customer, 
rather than ask the customer to adapt his requirements 
to a restricted list. 


We know that such an equipment is unique and 
presents opportunity to the bankers of the country who 
choose to utilize it. 


In a series of talks with bankers in subsequent 
numbers of this magazine, we will explain some features 
of our banking service, which we hope will be of 
interest. 


Our commercial purpose is, frankly, to buy and 
sell securities at a profit, but we recognize that we 
have no claim to the investment business of any bank ex- 
cept as the service rendered by us is not only efficient 
and intelligent but unusual in its features. 

Very truly yours, 


THE NATIONAL CITY COMPANY. 


NOLEN 


The National City Company 
National City Bank Building, New York 


CORRESPONDENT OFFICES 


Darton, OnI0 . 
_ Mutual Home Bldg. 7 Califoonie Bee 
Denver, CoLo. »N. J. SEATTLE, WASH. 

718 17th Street 790 Broad St. Hoge Bidg. 
Derrort, MicH. . La. SPRINGFIELD, Mass. 

147 Griswold Street 8rd Nationa! Bank Bidg. 

. . Sr. Louis, Mo. 

a tg 1421 t Bk. of Commerce Bldg. 
INDIANAPOLIS, IND Jank | Wa ine Sto. ; w 

Figteber: Savings & er Witxes Sees Pa. 

. ; Miners Bank Bldg. £. 

Kansas Crrr, Mo. 

Republic Bldg. 

ANGELEs, CaL. RIcHMOND, VA. Lonpon, E. C. 2 . 

“Sfiernian Bldgs 1214 Mutual Bldg. 36 Dishopagate. 


Short Term Notes Acceptances 





THE BANKING LAW JOURNAL 


COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to 
the New York Clearing House for the week ending July 7, 1917, and July 6, 1918, respec- 
tively, together with a computation of the proportionate increase or decrease of deposits for 


the year: 


Loans and 
Discounts 
Average 
1917 


Members of Federal 
Reserve Bank 


Bank of New York 

Bank of the Manhattan Co... 
Merchants National 

Mech. & Metals Nat 

Bank of America 


National City Bank 
Chemical National Bank 
Atlantic National 

Nat. Butchers & Drovers.... 
American Exchange Nat 


National Bank of Commerce. 298,487,000 
Pacific Bank 000 
Chatham & Phenix Nat 

Hanover National 

Citizens National 


45,326,000 


365,000 


Metropolitan Bank 
Corn Exchange 
Importers & Traders 
National Park 

East River National 


Second National Bank 
First National 

Irving National 

N. Y. County Nat 
Continental 


Chase National 
Fifth Ave. Bank 
Commonwealth Bank 
Lincoln National 
Garfield National 


Fifth National Bank 
Seaboard National 

Liberty National 

Coal & Iron National 

Union Exchange Nat 
Nassau Nat. Bank Bklyn.... 


State Banks not 
Members of Federal 
Reserve Bank 


Greenwich Bank 

Peoples Bank 

Bowery Bank 

Commercial Exchange........ 


N. Y. Produce Exch 
State Bank 


11,859,000 
12,443,000 


Totals 


Loans and 
Discounts 
Average 


$43,248,000 


33,251,000 


575,372,000 
73,672,000 
15,284,000 

2,931,000 

112,464,000 


343,093,000 
14,413,000 
85,755,000 

134,186,000 
44,726,000 


26,271,000 
106,048,000 
34,050,000 
201,876,000 
2,951,000 


18,788,000 
277,154,000 
97,260,000 
10,314,000 
6,121,000 


290,502,000 
15,768,000 
* $,990,000 
17,180,000 
11,733,000 


7,440,000 
47,731,000 
71,465,000 
12,597,000 
13,056,000 
13,653,000 


14,464,000 
3,655,000 
4,668,000 
6,119,000 


21,229,000 
26,949,000 


Legal Net 
Deposits 
Average 

1917 


$35,090,000 
48,102,000 
17,100,000 
131,985,000 
33,435,000 


472,120,000 - 


47,111,000 
15,261,000 

1,950,000 
90,487,000 


284,365,000 


28'254,000 


16,319,000 
105,811,000 
28,869,000 


153,516,000 
2,635,000 


14,405,000 
165,128,000 
89,508,000 
10,284,000 
6,414,000 
246,985,000 
17,803,000 
6,560,000 
20,089,000 
9,848,000 
5,813,000 
48,332,000 
69,279,000 
10,309,000 


Legal Net 
Deposits 
Average 

1918 


Deposits 
Per cent 


ri) 
Inc. Dee. 
$32,827,000 6.4 
56,159,000 veaa 
20,152,000 
153,789,000 
27,184,000 


571,953,000 Re 
55,888,000 a 
12,925,000 15.3 

2,033,000 “08 
88,230,000 .... 2.4 


18.6 


26,022,000 
104,295,000 
24,568,000 
155,480,000 
2,930,000 


13,326,000 
154,404,000 
95,270,000 
508,000 
5,114,000 


253,950,000 
16,959,000 
6,090,000 
16,913,000 
9,742,000 
5,661,000 


14,146,000 


, , 


4,291,000 
5,465,000 


21,149,000 
29 





